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Statement of Grounds: 

Neglect of Duties, lncomf!etence, and/or Lack of Fitness, for the following actions: 

• Governor Dunleavy violated Alaska lav.t by refusing to appoint a judge to the Palmer Superior 

Court within 45 days of receiving nominations. 

• Governor Dunleavy violated Alaska Law and the Constitution, and misused state funds by 

unlawfully and without proper disclosure, authorizing and allowing the use of state funds for 

partisan purposes to purchase electronic advertisements and direct mailers making partisan 

statements about political opponents and supporters. 

• Governor Dunleavy violated separation-of-powers by Improperly using the line-item veto to: (a) 

attack the judiciary and the rule of law; and (b) preclude the legislature from upholding its 

constitutional Health, Education and Welfare responsibilities. 

• Governor Dunleavy acted incompetently when he mistakenly vetoed approximately $18 

million more than he told the legislature In officlal communications he Intended to strike. 

Uncorrected, the error would cause the state to lose over $40 million in additional federal 

Medicaid funds. 

References: /IS 22.10.100; Art. IX, sec. 6 of Alaska Constitution; AS 39.52; AS 15.13, Including .050, .090, 

.135, and .145; Legislative Council (31-LSlOOG); ch.1·2, FSSLA19; OMB Change Record Detail (Appellate 
Courts, University, AHFC, Medicaid Services). 
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IN THE SUPERIOR COURT FOR THE STAT~~~~-~IMn: o~ 

THIRD JUDICIAL DISTRICT AT ANCHORAGE--:.'. - .:.;_.,-,-,: 

RECALL DUNLEAVY, an Wf~. Cli1lf( 
unincorporated association, 

Plaintiff, 
v. 

STATE OF ALASKA, DIVISION OF 
ELECTIONS, and GAIL FENUMIAI, 
DIRECTOR, STATE OF ALASKA, 
DIVISION OF ELECTIONS 

Defendant. 

Case No. 3AN-19-1Dq D.3 CI 

COMPLAINT 

Plaintiff Recall Dunleavy, an unincorporated association, by and through counsel, 

hereby files this complaint against Gail F enumiai, Director for the State of Alaska, Division 

of Elections ("Director"), and the State of Alaska, Division of Elections (together 

"Defendants"), by stating and alleging the following: 

I. INTRODUCTION 

1. This case is a challenge to the Director's November 4, 2019 decision to deny 

certification of Recall Dunleavy's recall application. 

2. By refusing to certify the recall application, the Director has denied the 

citizens of Alaska the opportunity to lawfully exercise their right to a recall petition 

guaranteed by article XI, section 8 of the Alaska Constitution. 
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II. PARTIES 

3. Plaintiff Recall Dunleavy is a recall committee-comprised of a broad, non-

partisan, grassroots-driven group of Alaskans-seeking to recall Governor Michael J. 

Dunleavy. Recall Dunleavy is represented by a three-person recall committee: Vic Fischer, 

Arliss Sturgulewski, and Joe Usibelli. 

4. Defendant Division of Elections is an agency of the State of Alaska, Office 

of the Lieutenant Governor. 

5. Defendant Gail Fenumiai is being sued in her official capacity as the Director 

for the State of Alaska, Division of Elections. 

III. JURISDICTION AND VENUE 

6. This Court has jurisdiction over this dispute under AS 22.10.020 and 

AS 15.45.720. 

7. Alaska Statute 15.45.720 provides that "[a]ny person aggrieved by a 

determination made by the director under AS 15.45.470 - 15.45.710 may bring an action 

in the superior court to have the determination reviewed within 30 days of the date on 

which notice of determination was given." 

8. Recall Dunleavy is an aggrieved person under AS 15.45.720, and can sue 

under Alaska Rule of Civil Procedure 17 (b ). 

9. Venue is proper under Alaska Rule of Civil Procedure 3(c)(2) because 

Defendants may be personally served in the Third Judicial District, and Recall Dunleavy 

is based in Anchorage. 
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10. The Director's determination was sent to the sponsors on November 4, 2019, 

one day ago. This Complaint is filed within the required 30 days. 

IV. FACTUAL ALLEGATIONS 

11. Recall Dunleavy filed its recall application, which included over 49,000 

signatures, with the Director on September 5, 2019. Under AS 15.45.540, the Director had 

to either certify the application or notify the recall committee of the grounds for denial. 

12. The Director must certify a recall application under AS 15.45.550 unless it 

is determined that: ( 1) "the application is not substantially in the required form;" (2) the 

application is filed either too early or too late in an elected-official's term; (3) the person 

named is not subject to recall; or ( 4) there are an insufficient number of signers included 

in the application. 

13. The Director properly determined that the application was timely filed, 

Governor Dunleavy is subject to recall, and there are 46,405 verified signers for the recall 

application, almost 18,000 more than required by law. 

14. The recall application includes three grounds for recall under 

AS 15.45.510-neglect of duties, incompetence, and lack of fitness-which apply to four 

separate actions taken by Governor Dunleavy. 

15. The first allegation in the recall application states that "Governor Dunleavy 

violated Alaska law by refusing to appoint a judge to the Palmer Superior Court within 45 

days of receiving nominations." 
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• 
16. The second allegation in the recall application states that "Governor 

Dunleavy violated Alaska Law and the Constitution, and misused state funds by unlawfully 

and without proper disclosure, authorizing and allowing the use of state funds for partisan 

purposes to purchase electronic advertisements and direct mailers making partisan 

statements about political opponents and supporters." 

17. The third allegation in the recall application states that "Governor Dunleavy 

violated separation-of-powers by improperly using the line-item veto to: (a) attack the 

judiciary and the rule of law; and (b) preclude the legislature from upholding its 

constitutional Health, Education and Welfare responsibilities." 

18. The fourth allegation in the recall application states that "Governor Dunleavy 

acted incompetently when he mistakenly vetoed approximately $18 million more than he 

told the legislature in official communications he intended to strike. Uncorrected, the error 

would cause the state to lose over $40 million in additional federal Medicaid funds." 

19. When determining whether a recall application is substantially in the 

required form, the Director must look at whether the allegations listed in the application 

fall under one of the enumerated grounds (in this case, neglect of duties, incompetence, 

and lack of fitness) for recall. The Director must assume the factual allegations listed in 

the application are true for purposes of this determination. 

20. The Director, relying on the advice of Alaska Attorney General Kevin 

Clarkson, nevertheless denied certification of Recall Dunleavy's recall application 

because, in his opinion, none of the actions qualifies as a valid ground for recall. 
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V. CAUSE OF ACTION 

21. This lawsuit is brought in the interest of the public to enforce the provisions 

of article XI, section 8 of the Alaska Constitution and AS 15 .45 .4 70-. 720, which provide 

for citizens' right to recall the state's elected officials. 

22. The Director has unlawfully denied Recall Dunleavy and the citizens of 

Alaska the opportunity to exercise their constitutional and statutory right to recall public 

officials by refusing to certify the recall application. 

23. The Director's refusal to certify the recall application is incorrect as a matter 

of law. 

24. The Director's refusal to certify the recall application violates provisions of 

the Alaska Constitution and other provisions of law related to the recall process. 

VI. PRAYER FOR RELIEF 

25. Recall Dunleavy requests that the Court grant the following relief: 

A. Declare that the Director's determination that Recall Dunleavy's recall 

application is not substantially in the required form is incorrect as a matter of law; 

B. Declare that Recall Dunleavy's recall application is in the proper form; 

C. Issue an injunction certifying the recall application and requiring the Director 

to print and make immediately available petition booklets to protect the ability of Recall 

Dunleavy and the citizens of the State of Alaska to timely file a full recall petition; 

D. Award Recall Dunleavy its reasonable costs and attorneys' fees under 

AS 09.60.010; and 
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E. Grant Recall Dunleavy such other relief as the Court deems necessary and 

proper. 
·~11 

RESPECTFULLY SUBMITTED at Anchorage, Alaska this ) day of 

November 2019. 
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HOLMES WEDDLE & BARCOTT, PC 

By:~ 
JaaMLilldelTIUt 
Alaska Bar No. 9711068 
Scott M. Kendall 
Alaska Bar No. 0405019 
Samuel G. Gottstein 
Alaska Bar No. 1511099 

SUMMIT LAW GROUP 
Jeffrey M. Feldman 
Alaska Bar No. 7605029 

REEVES AMODIO 
Susan Orlansky 
Alaska Bar No. 8106042 

Attorneys for Plaintiff Recall Dunleavy 

Recall Dunleavy v. State of Alaska, Division of Elections, et al. 
Page 6of6 

Case No. 3AN-19- CI 
000913

EXC 000007



• • anc. law.ecf@alaska.gov 

IN THE SUPERIOR COURT FOR THE STATE OF ALASKA 
THIRD JUDICIAL DISTRICT AT ANCHO~O'. 

Cite ir; tr 

RECALL DUNLEAVY, an 
unincorporated association, , 

Plaintiff, 

v. 

STATE of ALASKA, DIVISION OF 
ELECTIONS, and GAIL FENUMIAI, 
DIRECTOR, STATE OF ALASKA 
DIVISION OF ELECTIONS, 

Defendants, 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

~~~~~~~~~~~~~~-) 
) STAND TALL WITH MIKE, an 

independent expenditure group, 

Intervenor. 

) 
) 
) 
) 
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DEFENDANTS' ANSWER 

The defendants, the Alaska Division of Elections and its Director, Gail Fenumiai, 

by and through the Office of the Attorney General, answers the complaint in this action 

as follows: 

I. INTRODUCTION 

1. Admitted. 

2. Denied. 

II. PARTIES 

3. The defendant admits that the recall committee is Joseph E. Usibelli Sr., 

Arliss Sturgulewski, and Victor Fischer. The defendant lacks sufficient information to 
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• • 
admit or deny plaintiff's characterization of itself and therefore denies the same. 

4. Admitted. 

5. Admitted. 

Ill. JURISDICTION AND VENUE 

6. Admitted. 

7. Admitted. 

8. Admitted. 

9. Admitted. 

10. The defendant admits that the director's determination was sent to the 

sponsors on November 4, 2019; and that this complaint was timely filed. 

IV. FACTUAL ALLEGATIONS 

11. The defendant admits that Recall Dunleavy filed its application with the 

Director of the Division ofElections on September 5, 2019 and that the plaintiff has 

accurately characterized AS 15.45.540. The defendant denies that the application was 

supported by over 49,000 valid signatures. 

12. The defendant admits that AS 15.45.550 lays out the grounds upon which 

the director may deny certification. The statute speaks for itself. 

13. The defendant admits that the application was timely filed, that the 

governor is subject to recall, and that the division officially verified 46,405 signatures as 

valid. The defendant further admits that 28,501 signatures were required to meet the 

statutory minimum set by AS 15.45.500(3). 

14. Denied. 

Recall Dunleavy v. SOA, Div. of Elections, et al. 
Defendants' Answer 

Case No. 3AN-19-10903 CI 
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15. The defendant admits that the plaintiff has accurately quoted the first 

numbered paragraph of its statement of grounds. The defendant denies that this 

paragraph sufficiently alleges a ground for recall under AS 15.45.500 and .510. 

16. The defendant admits that the plaintiff has accurately quoted the second 

numbered paragraph of its statement of grounds. The defendant denies that this 

paragraph sufficiently alleges a ground for recall under AS 15.45.500 and .510. 

17. The defendant admits that the plaintiff has accurately quoted the third 

numbered paragraph of its statement of grounds. The defendant denies that this 

paragraph sufficiently alleges a ground for recall under AS 15.45.500 and .510. 

18. The defendant admits that the plaintiff has accurately quoted the fourth 

numbered paragraph of its statement of grounds. The defendant denies that this 

paragraph sufficiently alleges a ground for recall under AS 15.45.500 and .510. 

19. The defendant admits that when reviewing a recall application to 

determine whether it is in substantially the required form, the director must look at the 

facts stated in the application to determine whether they allege with sufficient 

particularity conduct that meets the threshold requirements for recall under the grounds 

laid out in AS 15.45.510. The defendant further admits that the Alaska Supreme Court 

has held that the municipal recall statutes require the reviewer of a recall petition to 

assume that any factual allegations contained in the statement of grounds are true; and 

that this standard has been applied by the superior court in cases interpreting 

AS 15.45.470-.710. 

Recall Dunleavy v. SOA, Div. of Elections, et al. 
Defendants' Answer 
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• 
20. The defendant admits that she denied certification of the recall application 

on the advice of the Attorney General because the allegations failed to establish a valid 

ground for recall. The remaining allegations of Paragraph 20 are denied. 

V. CAUSE OF ACTION 

21. Denied. 

22. Denied. 

23. Denied. 

24. Denied. 

DATED December 16, 2019. 

KEVIN G. CLARKSON 
ATTORNEY GENERAL 

By: 
Margaret Paton-Walsh 
Assistant Attorney General 
Alaska Bar No. 0411074 

Recall Dunleavy v. SOA, Div. of Elections, et al. 
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IN THE SUPERIOR COURT FOR THE STATE OF ALASKA 

THIRD JUDICIAL DISTRICT AT ANCHORAGE 

RECALL DUNLEAVY, an 
unincorporated association, 

Plaintiff, 
v. 

STATE OF ALASKA, DIVISION OF 
ELECTIONS, and GAIL FENUMIAI, 
DIRECTOR, STATE OF ALASKA, 
DIVISION OF ELECTIONS, 

Defendants. 

STAND TALL WITH MIKE, an 
independent expenditure group, 

Intervenor. 

Case No. 3AN-19-10903 CI 

PLAINTIFF'S MOTION FOR SUMMARY JUDGMENT>;:\"'\ 

Plaintiff Recall Dunleavy moves for summary judgment because, as a·matter oflaw, 

its recall application states proper grounds and the Division of Elections erred in rejecting 

the application. By refusing to certify the recall application, the Division and its Director, 

Gail Fenumiai, (collectively "Defendants") wrongfully denied the citizens of Alaska the 

opportunity to lawfully exercise their fundamental right to petition for the recall of the 

Governor, as guaranteed by article XI, section 8 of the Alaska Constitution. 

Motion for Summary Judgment 
Recall Dunleavy v. State ofAlaska, Division of Elections 
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• 
I. BACKGROUND1 

On September 5, 2019, with the signatures of 46,405 qualified Alaskans, Recall 

Dunleavy filed its application with the Division of Elections to recall Governor Michael J. 

Dunleavy. The application alleges three legal grounds for recall authorized by 

AS 15.45.510-neglect of duties, incompetence, and lack of fitness-each of which 

applies to the following actions by the Governor: 

1. Governor Dunleavy violated Alaska law by refusing to appoint a 
judge to the Palmer Superior Court within 45 days of receiving 
nominations. 

2. Governor Dunleavy violated Alaska Law and the Constitution, and 
misused state funds by unlawfully and without proper disclosure, 
authorizing and allowing the use of state funds for partisan 
purposes to purchase electronic advertisements and direct mailers 
making partisan statements about political opponents and 
supporters. 

3. Governor Dunleavy violated separation-of-powers by improperly 
using the line-item veto to: (a) attack the judiciary and the rule of 
law; and (b) preclude the legislature from upholding its 
constitutional Health, Education and Welfare responsibilities. 

4. Governor Dunleavy acted incompetently when he mistakenly 
vetoed approximately $18 million more than he told the legislature 
in official communications he intended to strike. Uncorrected, the 
error would cause the state to lose over $40 million in additional 
federal Medicaid funds. 2 

This motion is supported by the Affidavit of Scott M. Kendall. All references to exhibits 
in this motion are to the exhibits in the Kendall Affidavit. The affidavit and exhibits are submitted 
to provide context as to what the Governor understood was at issue in each allegation of the 
application. 
2 Statement of Grounds (emphases and citations omitted) (Exhibit 1 ). 

Motion for Summary Judgment 
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The Director of the Division of Elections must certify a recall application pursuant 

to AS 15.45.550 unless she determines that: (1) "the application is not substantially in the 

required form;" (2) the application is filed either too early or too late in an elected official's 

term; (3) "the person named ... is not subject to recall;" or ( 4) there are an insufficient 

number of signers included in the application. Defendants-relying on the opinion of 

Attorney General Kevin Clarkson-rejected the application on November 4, 2019, for 

failing to comply with only the first of these requirements: not being substantially in the 

required form because it allegedly states insufficient factual and legal grounds for recall. 3 

Alaska Statute 15.45.720 provides that "[a]ny person aggrieved by a determination 

made by the director under AS 15.45.470-15.45.710 may bring an action in the superior 

court to have the determination reviewed within 30 days of the date on which notice of 

determination was given." Plaintiff timely filed this action seeking review of the 

Division's rejection of its application. 

3 See Letter from Att'y Gen. Kevin G. Clarkson to Gail Fenumiai, Dir. of Elections, Review 
of Application for Recall of Governor Michael J. Dunleavy, at 1 (Nov. 4, 2019) [hereinafter Att'y 
Gen. Clarkson Op.] (Exhibit 2); Letter from Gail Fenumiai, Dir. of Elections, to Joe Usibelli Sr., 
Recall Comm. Member (Nov. 4, 2019) (Exhibit 3). The sitting Attorney General authored the 
opinion in this case, in contrast to past practice of having independent counsel make a legal 
sufficiency determination for a recall application against a sitting Governor or Lieutenant 
Governor. See Letter from Assistant Att'y Gen. Michael A. Barnhill to Laura A. Glaiser, Dir. of 
Elections, Re: Review of Application for Recall of Senator Ben Stevens, 2005 WL 2300397, at *8 
(Sept. 7, 2005) [hereinafter Stevens Recall Op.] ("[T]he Department of Law has retained 
independent counsel to advise the Division in the Hickel/Coghill and Ogan recalls. Outside . 
counsel rendered opinions in both cases." (citations omitted)). 

Motion for Sununary Judgment 
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II. LEGAL FRAMEWORK AND STANDARD OF REVIEW 

As explained below, because Plaintiffs recall application complies with all 

constitutional and statutory requirements, it should have been certified as a matter of law and 

Plaintiff is entitled to summary judgment pursuant to Alaska Civil Rule 56(c).4 

A. Law Governing Review And Sufficiency Of A Recall Petition 

In evaluating the legal sufficiency of an application, courts look to the grounds for 

recall on which the application relies. This analysis is strictly legal because the Division 

Director-who is tasked with certifying or denying the recall application-must assume 

all factual allegations in a recall summary are true. 5 Courts apply an "independent 

judgment" standard to issues oflaw and do not defer to the Division's decision.6 Thus, the 

"court is 'in a position similar to a court ruling on a motion to dismiss a complaint for 

failure to state a claim ... [and it] must [therefore] take the allegations as true[.]' "7 "If 

[an allegation of fact] is not true, the [officials] may say so in their rebuttals."8 It is for the 

4 Christensen v. Alaska Sales & Serv., Inc., 335 P.3d 514, 516-21 (Alaska 2014) (holding 
that summary judgment is appropriate when there are no genuine issues of material fact and the 
case can be decided as a matter oflaw). 
5 Meiners v. Bering Strait Sch. Dist., 687 P.2d 287, 300 n.18 (Alaska 1984). 
6 Wielechowski v. State, 403 P.3d 1141, 1146 (Alaska 2017) (quoting State v. Ketchikan 
Gateway Borough, 366 P.3d 86, 90 (Alaska 2016) (citing Seybert v. Alsworth, 367 P.3d 32, 36 
(Alaska 2016)). 
7 Von Stauffenberg v. Comm.for an Honest & Ethical Sch. Bd., 903 P.2d 1055, 1059 (Alaska 
1995) (first and third alterations in original) (quoting Meiners, 687 P.2d at 300 n.18). 
8 Meiners, 687 P.2d at 301; see generally Stevens Recall Op., 2005 WL 2300397. 
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voters to decide whether those facts are an accurate basis for the claim and whether they 

wish to recall the official.9 

The Alaska Constitution expressly guarantees the people the right to recall public 

officials. Article XI, section 8 provides: 

All elected public officials in the State, except judicial officers, are 
subject to recall by the voters of the State or political subdivision 
from which elected. Procedures and grounds for recall shall be 
prescribed by the legislature. 

As the Alaska Supreme Court explained in Meiners v. Bering Strait School District, 

across the country, the shape of the voters' right to recall officials falls on a spectrum. 10 At 

one end, some states regard recall as an inherently political process where no grounds are 

needed; at the other end, some states regard recall as an extraordinary remedy where 

extreme cause is needed and the grounds are construed narrowly. 11 Alaska adopted "a 

middle ground." 12 The Alaska Constitution does not require cause, and the drafters left the 

task of further defining the grounds for recall to the legislature. 13 The legislature enacted 

AS 15.45.510-unchanged since 1960-which establishes four grounds for recall of state 

officials: "(l) lack of fitness, (2) incompetence, (3) neglect of duties, or (4) corruption." 

9 Meiners, 687 P .2d at 300 n.18 ("We emphasize that it is not our role, but rather that of the 
voters, to assess the truth or falsity of the allegations in the petition."); see also Unger v. Horn, 
732 P.2d 1275, 1277 (Kan. 1987). 
to Meiners, 687 P.2d at 294. 
II Id. 
12 Id. 
13 Id. at 295. 

Motion for Summary Judgment 
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The first three are applicable in this case. 14 There is limited precedent in Alaska addressing 

the grounds for recall, and all of the existing case law is addressed below. 

B. General Principles Of Statutory Interpretation 

The first task for the court is to interpret the three statutory grounds for recall. 

Alaska's courts start "with the text and its plain meaning." 15 "When 'interpreting a statute, 

[courts must] consider its language, its purpose, and its legislative history, in an attempt to 

"give effect to the legislature's intent, with due regard for the meaning the statutory 

language conveys to others." ' " 16 "In the absence of a [statutory] definition, [courts] 

construe statutory terms according to their common meaning[;] dictionaries 'provide a 

useful starting point' for this exercise." 17 

C. Principles Governing Interpretation Of Recall Statutes 

Because recall is a fundamental part of our political process, the "statutes relating 

to ... recall, like those relating to the initiative and referendum, 'should be liberally 

construed so that "the people [are] permitted to vote and express their will .... " ' " 18 "The 

14 The grounds for recall of municipal officers are similar, but worded slightly differently: 
"misconduct in office, incompetence, or failure to perform prescribed duties." AS 29.26.250. The 
Alaska Supreme Court decisions on recall to date concern municipal recall statutes, but those cases 
are relevant because the constitutional provision for recall is the same for all officials and the 
statutory grounds are similar. 
15 State v. Planned Parenthood of the Great Nw., 436 P.3d 984, 992 (Alaska 2019) (citing 
Ward v. State, Dep 't of Pub. Safety, 288 P.3d 94, 98 (Alaska 2012)). 
16 Id. (quoting Alyeska Pipeline Serv. Co. v. DeShong, 77 P.3d 1227, 1234 (Alaska 2003)). 
17 Alaska Pub. Defender Agency v. Superior Court, 450 P.3d 246, 253 (Alaska 2019) (first 
and third alterations in original) (quoting Alaska Ass 'n of Naturopathic Physicians v. State, Dep 't 
of Commerce, Cmty. & Econ. Dev., 414 P.3d 630, 635 (Alaska 2018)). 
18 Meiners, 687 P.2d at 296 (second and third alterations in original) (quoting Boucher v. 
Engstrom, 528 P.2d 456, 462 (Alaska 1974)); see also Unger v. Horn, 732 P.2d 1275, 1277 (Kan. 
1987) ("Where a state constitutional provision provides for the recall of public officials, recall is 

Motion for Summary Judgment 
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purposes of recall are therefore not well served if artificial technical hurdles are 

unnecessarily created by the judiciary as parts of the process prescribed by statute." 19 

Applying these principles of construction, the meaning of the three grounds for 

recall at issue in this case are easily understood. If this court finds any individual charge 

in the petition does not state a valid ground for recall, that charge should be severed from 

the recall petition, and "those charges which are sufficient to meet the statute must be set 

forth on the ballot in full, as contained in the petition, without revision."20 

D. Grounds For Recall 

1. Lack of fitness 

The plain meaning of "unfit" is "unsuitable" or "inappropriate."21 In Valley 

Residents for a Citizen Legislature v. State, then-Superior Court Judge Sharon Gleason 

defined "lack of fitness," as used in the recall statute, "as unsuitability for office 

viewed as a fundamental right which the people have reserved to themselves. When the power of 
recall is a fundamental right, statutes governing the exercise of the power are to be liberally 
construed in favor of the ability to exercise it, and any limitations on that power must be strictly 
construed." (citing 63A AM. JUR.2D. Public Qfficers and Employees § 190)). 
19 Meiners, 687 P.2d at 296 (citing Hazelwood v. Saul, 619 P.2d 499, 500-01 (Colo. 1980); 
Westpy v. Burnett, 197 A.2d 400, 404 (N.J. Super. Ct. App. Div. 1964)); see id. at 295-96 ("In 
construing these [recall] statutes one must keep in mind that ... recall petitions will frequently be 
initiated by voters oflimited means in districts of small population in remote parts of the state. If 
we were to interpret the statutes in so strict a manner that a petition prepared and circulated without 
the detailed advice of a lawyer would have no practical chance of qualifying for the ballot, we 
would candidly have to recognize that the effect of our decision would be virtually to negate the 
recall process for citizens of small communities ... in rural Alaska."). 
20 Id. at 303. 
21 See Fit, BLACK'S LAW DICTIONARY (4th ed. 1957) ("Suitable or appropriate. Conformable 
to a duty." (citation omitted)) (Appendix A). Recall Dunleavy relies on the 1957 edition of Black's 
Law Dictionary because AS 15.45.510 was codified in 1960. Legal authorities that may not be 
easily found are appended to this,motion. See Appendices A-G. 
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demonstrated by specific facts related to the recall target's conduct in office."22 This 

definition tracks the dictionary definitions and common use and understanding of the words 

of the statute, as well as a long line of Attorney General opinions relating to the recall of 

state officials.23 And when faced with an opportunity to opine on the definitions of 

"fitness" and "incompetence," the Alaska Supreme Court said: "there is little this court can 

add to the common definitions of those terms to assist recall campaigners or the Director 

of Elections in deciding the legal sufficiency of future petitions."24 

Attorney General Clarkson's recommendation that the Division of Elections reject 

Plaintiffs recall application ignores all of the prior decisions and opinions addressing this 

22 Order Regarding Pending Motions, 3AN-04-06827CI, at 10 (Alaska Super. Aug. 24, 2004) 
(Appendix B). Likewise, then-Superior Court Judge Craig Stowers applied the same standard in 
Citizens for Ethical Government v. State. See Transcript of Record at 5-6, 3AN-05-12133CI 
(Alaska Super. Jan. 4, 2006) ("[T]he definitions ... were taken from a prior case, ... Valley 
Residents ... [which] defined lack of fitness to be 'unsuitability for office demonstrated by specific 
facts related to the recall target's conduct in office .... '" ) (Appendix C). Similarly, Judge 
Richard Savell looked to Black's Law Dictionary to define "unfit" as "[u]nsuitable; incompetent; 
not adapted or qualified for a particular use or service; having no fitness." Coghill v. Rollins, 
Memorandum Decision, 4FA-92-01728CI, at 23 (Alaska Super. Sept. 14, 1993) (quoting Unfit, 
BLACK'S LAW DICTIONARY (6th ed. 1990)) (Appendix D). 
23 See, e.g., Letter from Assistant Att'y Gen. Elizabeth M. Bakalar to Gail Fenumiai, Dir. of 
Elections, Re: Lindsey Holmes Recall Application, 2013 WL 6593253, at *8-9 (Dec. 6, 2013) 
(relying on past precedent to define "lack of fitness" as "unsuitability for office"); Stevens Recall 
Op., 2005 WL 2300397, at *13-14 (looking to past precedent to primarily define lack of fitness as 
"unsuitability for office demonstrated by specific facts related to the recall target's conduct in 
office" (quoting Valley Residents, Order Regarding Pending Motions, 3AN-04-06827CI, at 10 
(Alaska Super. Aug. 24, 2004) (Appendix B))); Letter from John M. Sedor to Laura A. Glaiser, 
Dir. of Elections, Legal Review of Recall Application Re: Senator Ogan, at 20-21 (Apr. 8, 2004) 
[hereinafter Ogan Op.] (interpreting" 'lack of fitness' ... as referring to conduct in office showing 
the office holder to be unsuitable through factual detail sufficient to enable the public to understand 
the charge") (Appendix E). 
24 Coghill v. Rollins, Memorandum Opinion and Judgment, No. S-6108, at 5-6 (Alaska 
Apr. 12, 1995) ("The question of what actions constitute 'incompetence' or 'unfitness' under 
AS 15.45.510 is of considerable importance. However, in the context of a matter which is no 
longer in dispute, there is little this court can add to the common definitions of those terms to assist 
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ground, and instead suggests a brand new definition of lack of fitness based on mental or 

physical ability. 25 There is no basis in Alaska law for this new definition, nor is it based 

on a common understanding of"fitness" for elected officials. Attorney General Clarkson's 

reliance on the definition of "unfitness" from other statutes runs contrary to previous 

opinions on recall, which call reference to other statutes "a problematic interpretative 

method because it involves relatively elaborate legal research."26 Recall applications are 

intended to be easy for laypeople to prepare without lawyer assistance.27 

2. Incompetence 

The plain meaning of "incompetence" overlaps with "lack of fitness." Both 

concepts include a person "not [being] legally qualified" or "unsuitable for a particular 

recall campaigners or the Director of Elections in deciding the legal sufficiency of future petitions. 
There is consequently no compelling public reason why we should issue an advisory opinion in 
this matter." (citing Hayes v. Charney, 693 P.2d 831, 834 (Alaska 1985); Brandon v. Dep 't of 
Corr., 865 P.2d 87, 92 n.6 (Alaska 1993))) (unpublished) (Appendix F). 
25 See Att'y Gen. Clarkson Op. at 15-16 (Exhibit 2). 
26 See Ogan Op. at 15-16 ("One could try to define the four statutory grounds for recall 
through reference to unrelated statutes. While this might be helpful, it is a problematic interpretive 
method because it involves relatively elaborate legal research. Interpretation of the grounds for 
recall based on such research might require detailed legal advice and thereby render recall 
inaccessible to a broad spectrum of Alaskans, a result to be avoided." (emphasis added) (footnote 
omitted) (citing Meiners, 687 P.2d at 295-96)) (Appendix E). 
27 Meiners, 687 P.2d at 301. 
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purpose."28 But the common understanding of"incompetence" that is different than "unfit" 

is "lacking the qualities needed for effective action" or "unable to function properly."29 

Only once has an Alaska court reviewed the legal sufficiency of an allegation of 

"incompetence" in the context of an attempt to recall a state official. In Coghill v. Rollins, 

Superior Court Judge Richard Savell concluded that the appropriate definition of 

"incompetence" in the context of an attempted recall of the Lieutenant Governor was "a 

lack of ability to perform the official's required duties."30 In that case, Judge Savell found 

that the allegation that the Lieutenant Governor, who oversees elections, was unfamiliar 

with Alaska's election code stated a valid ground for incompetence that should go to the 

voters.31 Again, the Alaska Supreme Court said it had nothing more to add to the common 

28 Compare Incompetent, MERRIAM-WEBSTER, https://www.merriam
webster.com/dictionary/incompetent (last visited Nov. 4, 2019) (defining "incompetent" as "not 
legally qualified" and "inadequate to or unsuitable for a particular purpose"), and Incompetency, 
BLACK'S LA w DICTIONARY (4th ed. 1957) ("Lack of ability, legal qualification, or fitness to 
discharge the required duty.") (Appendix A), with Fit, BLACK'S LA w DICTIONARY (4th ed. 1957) 
("Suitable or appropriate.") (Appendix A). 
29 Incompetent, MERRIAM-WEBSTER, https://www.merriam-
webster.com/dictionary/incompetent (last visited Nov. 4, 2019) (definitions 3a and 3b ). 
30 Memorandum Decision, 4FA-92-01728CI, at 21 (Alaska Super. Sept. 14, 1993) 
(Appendix D). Kansas previously listed "incompetence" as a statutory ground for recall. See 
former Kansas Statutes 25-4302 ("Grounds for recall are conviction of a felony, misconduct in 
office, incompetence or failure to perform duties prescribed by law." (emphasis added)). In 
Reynolds v. Figge, the Kansas Court of Appeals rejected using the definition of incompetency from 
other contexts-like guardianship-and opted to instead rely on Black's Law Dictionary. See 19 
P.3d 193, 201 (Kan. App. 2001) (quoting Incompetency, BLACK'S LAW DICTIONARY (6th ed. 
1990)) ("Appellants' argument that the definitions of incompetency provided in [guardianship 
statutes] should be applied in the instant case is devoid of authority and is fatally flawed .... As 
a result, we are unwilling to adopt [A]ppellants' narrow definition of incompetency."); see also 
Cline v. Tittel, 891 P.2d 1137, 1139, 1142-43 (Kan. App. 1995) (permitting a recall based on 
incompetence to go forward for, among other things, ignoring "the plainly expressed desire of his 
constituents"). 
31 Coghill, Memorandum Decision, 4FA-92-01728CI, at 22 (Alaska Super. Sept. 14, 1993) 
(Appendix D). This definition was also followed by an Attorney General opinion relating to the 
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definition of this term, and declined to address this issue in the moot appeal of Judge 

Savell' s order. 32 

Attorney General Clarkson's recommendation that the Division of Elections reject 

Plaintiff's recall application pays lip service to prior decisions and opinions, but then 

suggests a far more narrow definition of incompetence than is found in Alaska's recall law; 

the Attorney General adds an unwarranted gloss to the accepted standard, changing it to 

require a "lack[ of] sufficient knowledge, skill or professional judgment."33 The Attorney 

General imported this language from a specialized statute that has nothing to do with recall 

at all, the Alaska Business and Professions Code. 34 The standard the Attorney General 

used does not reflect the common understanding of "incompetence," does not have any 

basis in recall law, and was improperly cobbled together and applied. 35 

3. Neglect of duties 

The plain meaning of "duty" is "obligatory tasks, conduct, service, or functions that 

arise from one's position."36 In Valley Residents, Judge Gleason accepted and used the 

recall of a state official. See Letter from Assistant Att'y Gen. Elizabeth M. Bakalar to Gail 
Fenumiai, Dir. of Elections, Re: Review of Application for Recall of House Representative Kyle 
Johansen, 2011 WL 5848617, at *11 (Oct. 3, 2011) [hereinafter Johansen Recall Op.] (applying 
the definition used in Coghill v. Rollins). 
32 See Coghill v. Rollins, Memorandum Opinion and Judgment, No. S-6108, at 5-6 (Alaska 
Apr. 12, 1995) (unpublished) (Appendix F). 
33 Att'y Gen. Clarkson Op. at 14 (Exhibit 2). 
34 See id. (Exhibit 2). 
35 See Ogan Op. at 15-16 (explaining how defining the grounds for recall "through reference 
to unrelated statutes" is "a problematic interpretive method") (Appendix E). 
36 Duty, MERRIAM-WEBSTER, https://www.merriam-webster.com/dictionary/duty (last 
visited Nov. 4, 2019); see also Duty, BLACK'S LAW DICTIONARY (4th ed. 1957) ("A human action 
which is exactly confonnable to the laws which require us to obey them. . . . An obligation to do 
a thing. . . . But in practice it is commonly reserved as the designation of those obligations of 
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state's proposed definition of "neglect of duty" as "the nonperformance of a duty of office 

established by applicable law," in a case where a state senator's compliance with the 

Legislative Ethics Act was at issue.37 The common understanding of "neglect of duties" 

also encompasses a failure to do any service or function required by the office, even if not 

explicitly set forth in the law. Although an allegation that the Governor failed to do 

something expressly required by law clearly sets forth a neglect of duty ground, the 

Governor is also required to undertake many "obligatory tasks, conduct, service, or 

functions" that are not spelled out in the Alaska Constitution or in statutes. 38 It is up to the 

voters to decide whether a particular failure to act constitutes a neglect of duty sufficient 

to warrant removal from office. 39 

Attorney General Clarkson's recommendation that the Division of Elections reject 

Plaintiffs recall application again adopts and uses a novel definition for "neglect of 

duties," one that ignores all prior Alaska case law and authority.40 The Attorney General 

asserts that the citizens of Alaska can recall elected officials only for "serious and repeated 

failures to perform substantive essential duties."41 He also introduces new "substantial 

performance, care, or observance which rest upon a person in an official or fiduciary capacity[.]" 
(citations omitted)) (Appendix A). 
37 Order Regarding Pending Motions, 3AN-04-06827Cl, at 9 (Alaska Super. Aug. 24, 2004) 
(Appendix B); see also Johansen Recall Op., 2011 WL 5848617, at *12 (relying on the definition 
used in Valley Residents). 
38 Duty, MERRIAM-WEBSTER, https://www.merriam-webster.com/dictionary/duty (last 
visited Nov. 4, 2019). 
39 Meiners, 687 P.2d at 301 ("Again, it is the responsibility of the voters to make their 
decision in light of the charges and rebuttals."). 
40 See Att'y Gen. Clarkson Op. at 11-13 (Exhibit 2). 
41 Id. at 12. 
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compliance" and intentionality factors, arguing that elected officials should be able to 

violate the law and yet be immune from recall if the violation was inconsequential or 

unintentional.42 Not only is this new standard found nowhere in recall law, it "wrap[s] the 

recall process in such a tight legal straitjacket" so that virtually no elected official could 

ever face recall for neglect of duties.43 

E. Particularity Requirement 

Alaska Statute 15.45.500(2) requires that "the grounds for recall [be] described in 

particular in not more than 200 words." Although the Alaska Supreme Court has not 

reviewed the particularity requirement in the context of a recall of a state official, two 

decisions interpret and apply a similar requirement in the municipal recall context. 

The Alaska Supreme Court confirmed in both Meiners and van Stau;[fenberg that 

the particularity requirement is effectively a notice pleading standard with the "purpose of 

... giv[ing] the officeholder a fair opportunity to defend his conduct .... "44 Thus, 

assuming all alleged facts to be true, and applying the Civil Rule 12 legal sufficiency 

standard of review, this court must consider whether a particular alleged act "is not [so] 

impermissibly vague" that the official cannot respond.45 In Meiners-when municipal 

42 Id. at 12-13. 
43 Meiners, 687 P.2d at 301. 
44 Von Stauffenberg, 903 P.2d at 1060 (quoting Meiners, 687 P.2d at 302). 
45 Meiners, 687 P .2d at 302 ("The purpose of the requirement of particularity is to give the 
officeholder a fair opportunity to defend his conduct . . . . Read in light of these statutes, the 
petition is not impennissibly vague."). Kansas has an identical statutory particularity requirement. 
Kan. Stat. Ann.§ 25-4320(a)(2). In Unger v. Horn, the Kansas Supreme Court came to the same 
conclusion as the Alaska Supreme Court did in Meiners, holding that "[t]he grounds stated in a 
recall petition must be specific enough to allow the official an opportunity to prepare a statement 
in justification of his or her conduct in office." 732 P.2d 1275, 1281 (Kan. 1987); see also Herron 
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recall proponents were not limited to 200 words and specific instances had to be alleged46
-

the Court concluded that two of the three allegations satisfied this requirement, including 

the allegations "that the board members failed to perform their prescribed duty to 'employ' 

a superintendent" and that other conduct violated "state public records and public meetings 

laws."47 Today's statute now limits recall applications to 200 words and no longer requires 

that specific instances be alleged.48 

The Meiners Court also noted that, in the context of the particularity requirement, 

the allegations cannot allege a violation of "non-existent laws."49 In van Staujfenberg, the 

Court applied this rule, determining that "the petition allege[ d] violation of totally non-

existent laws."50 Because the school board members, whose recall was sought, were 

entitled to go into executive session, and doing so did not violate the open meetings act, 

v. McClanahan, 625 P.2d 707, 711 (Wash. App. 1981) (reasoning that a purpose of Washington's 
particularity requirement "is to ensure that the official being charged is notified of the precise act 
or acts of alleged misconduct so as to enable him to make a meaningful public response to the 
merits of each charge"). 
46 See former AS 29.28. l 50(a)(3) (1984) (requiring "a statement of grounds of the recall 
stated with particularity as to specific instances" without any word limit (Appendix G); see also 
Meiners, 687 P.2d at 291-92 (restating the statement of grounds, which contains over 500 words). 
47 Meiners, 687 P.2d at 300-02. 
48 Compare AS 15.45.500(2) ("[T]he grounds for recall [must be] described in particular 
in not more than 200 words[.]" (emphasis added)), with former AS 29.28.150(a)(3) ("[T]he 
grounds of the recall [must be] stated with particularity as to spec~fic instances." (emphasis 
added)) (Appendix G). 
49 Meiners, 687 P.2d at 301. 
50 Von Staujfenberg, 903 P.2d at 1060 & n.13 (citing Meiners, 687 P.2d at 301). Judge 
Stowers also applied this rule in the Steven's recall case. See Transcript of Record at 9-11, Citizens 
for Ethical Gov 't v. State, 3AN-05-12133CI (Alaska Super. Jan. 4, 2006) (concluding there are no 
legal grounds for recall because it is "perfectly legal conduct" for a sitting legislator to be a paid 
consultant) (Appendix C). 
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• • 
the recall petition alleging illegality failed to allege a ground with particularity that could 

go to the voters. 51 

In recommending that the Division of Elections reject the recall application, 

Attorney General Clarkson impermissibly changes the focus of the particularity 

requirement, claiming that it requires the grounds to be "factually ... sufficient."52 

Contrary to recall case law and all prior Attorney General opinions, the Attorney General 

now asserts that recall petitions must "specify some detail as to how the office holder 

personally committed or was personally responsible for the alleged conduct .... "53 This 

is not a correct statement of the law in Alaska, nor does it accurately state the particularity 

requirement. All facts alleged in the recall application are presumed to be true. Plaintiffs 

application expressly alleges that Governor Dunleavy committed five specific acts that are 

grounds for recall. Any argument that an act was done by a subordinate without the 

Governor's knowledge is an argument that he can make to the voters. 54 But, as discussed 

51 Von Stauffenberg, 903 P.2d at 1059-60. 
52 See Att'y Gen. Clarkson Op. at 6-7 (Exhibit 2). 
53 Id. at 7 (Exhibit 2). The Attorney General cites a Washington case for this proposition, but 
he misstates the holding of that case. See id. at 7 n.25. Washington does allow the recall of 
officials in some cases based on subordinates' actions; it just needs to be within the targeted 
officials' "knowledge or ability to direct" the subordinate. See In re Recall of Reed, 124 P.3d 279, 
281-82 (Wash. 2005) ("[T]his court has noted that there is 'no authority for the proposition that a 
public official may be recalled for the act of a subordinate done without the official's knowledge 
or direction.' This conclusion reflects an underlying premise that an official cannot be held 
responsible for conduct beyond his knowledge or ability to direct." (emphasis added) (citation 
omitted) (quoting Jn re Recall of Morrisette, 756 P.2d 1318, 1320 (Wash. 1988))). 
54 See Meiners, 687 P.2d at 301 ("If [the statement of fact] is not true, the board members 
may say so in their rebuttals. Similarly, if they believe that it is a mischaracterization of what the 
Department of Education actually did, or they think that there are circumstances in mitigation ... 
it is open to the board members to make their positions known by way of rebuttal."). 
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• 
in more detail below, there is no question that all grounds are alleged in the petition 

application with sufficient particularity such that the Governor is on notice regarding what 

actions are at issue in this case. 

III. ARGUMENT 

A. The Allegation That Governor Dunleavy Violated Alaska Law By 
Refusing To Appoint A Judge Within 45 Days Of Receiving Nominations 
Is A Legally Sufficient Ground For Recall. 

1. Factual basis for this claim 

The Alaska Constitution places considerable importance on the selection of 

judges.55 Alaska's extensive application, interview, nomination, and appointment process 

strives to ensure that only the "most qualified" applicants are nominated for appointment 

55 Alaska Const. art. IV, § 5 ("The governor shall fill any vacancy in an office of supreme 
court justice or superior court judge by appointing one of two or more persons nominated by the 
judicial council."); Alaska Const. art. IV, § 8 (establishing the judicial council); see Walter L. 
Carpeneti & Brett Frazer, Merit Selection of Judges in Alaska: The Judicial Council, The 
Independence of the Judiciary, and the Popular Will, 35 ALASKA L. REV. 205, 206 (Alaska 2018) 
(explaining the judicial selection process, where the Alaska Judicial Council "focuses on merit" to 
" 'seek the best available timber' to send to the governor." (quoting Proceedings of the Alaska 
Constitutional Convention (PACC) at 594 (Dec. 9, 1955))); see also id. at 209-20 (discussing the 
framers' rationales and debates when creating Alaska's judicial nominee and appointment 
framework). 
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to the bench. 56 The framers of Alaska's Constitution created this enduring structure to 

ensure that merit, not politics, would guide Alaska's judicial selection process. 57 

The Alaska Judicial Council ("the Council") announced two vacancies for the 

Palmer Superior Court in September 2018. 58 After processing and vetting 13 applications 

for the positions, 59 the Council nominated three candidates and delivered their names to 

Governor Dunleavy on February 4, 2019.60 

Article IV, section 5 of the Alaska Constitution provides that "[t]he governor shall 

fill any vacancy in an office of ... superior court judge by appointing one of two or more 

persons nominated by the judicial council."61 Alaska Statute 22.10.100 codifies this duty 

and provides that "[t]he governor shall fill a vacancy or appoint a successor to fill an 

impending vacancy in the office of superior court judge within 45 days after receiving 

nominations from the judicial council, by appointing one of two or more persons nominated 

56 See Alaska Judicial Council Bylaws art. I, § 1 (2013); Alaska Judicial Council Bylaws art. 
VII, § 4 (2013); see also Teri White Cams & Susie Mason Dosik, Alaska's Merit Selection of 
Judges: The Council's Role, Past and Present, 35 ALASKA L. REV. 177, 179, 182-85 (Alaska 2018) 
(discussing the creation and implementation of the "most qualified" standard for nominating 
judges). 
57 Carpeneti & Frazer, supra note 55, at 207 ("An enduring concern of the majority of the 
[constitutional] delegates was injecting politics into the selection of judges." (citing PACC at 584, 
589, 593-94 (Dec. 9, 1955))); see id. at 210 ("[D]elegates to the Constitutional Convention were 
unifonnly concerned that party politics or special interests might pollute Alaska's judiciary." 
(citing PACC at 596, 598 (Dec. 9, 1955))). 
58 Press Release, Alaska Judicial Council, Judicial Vacancy Announcements (Sept. 7, 2018), 
http://www.ajc.state.ak.us/selection/docs/pressreleases/pr _janl 9vacancies _9-7-18.pdf. 
59 Press Release, Alaska Judicial Council, Announcing Applicants (Oct. 15, 2018), 
http://www.ajc.state.ak.us/selection/docs/pressreleases/pr _janl 9applicants _ 10-15-18.pdf. 
60 Press Release, Alaska Judicial Council, Palmer Superior Court Judicial Vacancies Third 
Judicial District (Feb. 4, 2019), 
http://www. aj c.state. ak. us/selection/ docs/pressreleases/pr __palmer _nominees_ 2-4-19. pdf. 
61 Alaska Const. art. IV,§ 5 (emphasis added). 
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by the council for each actual or impending vacancy."62 Governor Dunleavy therefore had 

a statutory duty to fill both vacant Palmer Superior Court positions from the Council's list 

of nominees by March 21, 2019.63 

Unlike every other Governor before him, 64 Governor Dunleavy refused to follow 

the law. Instead, while making four other judicial appointments on March 21, he left one 

of the two positions for the Palmer Superior Court unfilled. 65 Governor Dunleavy 

explained his reasons for not complying with the law in a press release and letter to the 

Council. 66 His letter stated that he "w[ ould] not be selecting a second candidate" for the 

Palmer Superior Court because he believed that the full list of nominated candidates "d[id] 

not appear" "to be merit and qualifications based."67 Governor Dunleavy then referenced 

a previous request from his office for "more information" so that he could "review and 

consider the Council's reasoning to determine whether additional qualified candidates 

could be nominated by the Council for this position."68 

62 

63 
AS 22.10.100 (emphasis added). 
Id. 

64 Carpeneti & Frazer, supra note 55, at 220-21 & n.113 (discussing how, through 2018, "[n]o 
such effort[]" hy a Governor to "bypass" the Council has been successful, including "the most 
serious case" in 2004 with then-Governor Frank Murkowski). 
65 See Press Release, Governor Michael J. Dunleavy, Governor Announces Four New Judges, 
Declines to Fill Vacant Seat Without Additional Information from Judicial Council (Mar. 21, 
2019), [hereinafter Governor Announces Four New Judges] 
https://gov.alaska.gov/newsroom/2019/03/21/governor-announces-four-new-judges-declines-to
fill-vacant-seat-wi thout-additional-information-from-judicial-council/ (Exhibit 4). 
66 Letter from Governor Michael J. Dunleavy to the Alaska Judicial Council (Mar. 20, 2019) 
[hereinafter Letter to the Council] (Exhibit 5); see also Governor Announces Four New Judges 
(Exhibit 4). 
67 Letter to the Council (Exhibit 5). The Governor did not explain why he held this view or 
what it was based on. 
68 Id. (Exhibit 5). 
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Governor Dunleavy issued another press release almost a week later on the still-

unfilled Palmer Superior Court judicial position.69 In that press release, he recounted a 

recent meeting with Chief Justice Joel Bolger, the ex-officio chair of the Council, 70 and 

provided a brand new explanation for his failure to appoint a second judge to the Palmer 

Superior Court: 

In declining to name a second nominee to the Palmer Superior 
Court, I announced my intention to better understand the judicial 
nomination process and to further clarify whether or not the 
Council was in fact upholding the merit and qualifications-based 
standard. My hope was to further review and consider the 
information before us and ensure this process was thoroughly 
understood by my office . . . . Based on my discussions with Chief 
Justice Bolger, my concerns have been satisfied. I expect to make 
an announcement on this matter in the near future. 71 

Governor Dunleavy did not make an appointment for the second Palmer Superior 

Court vacancy until April 17, 2019, 72 days after the Council forwarded its list of qualified 

nominees. 72 

69 Press Release, Governor Michael J. Dunleavy, Governor Comments on Judicial 
Nomination Process Following "Fruitful and Productive" Meeting with Chief Justice Bolger 
(Mar. 27, 2019) [hereinafter Governor Comments on Judicial Nomination Process], 
https://gov.alaska.gov/newsroom/2019/03/27/governor-comments-on-judicial-nomination
process-following-fruitful-and-productive-meeting-with-chief-justice-bolger/ (Exhibit 6). 
70 Id. (Exhibit 6); see Alaska Const. art. IV,§ 8 ("The chief justice of the supreme court shall 
be ex-officio the seventh member and chairman of the judicial council."). 
71 Governor Comments on Judicial Nomination Process (Exhibit 6). 
72 Press Release, Governor Michael J. Dunleavy, Governor Fills Palmer Superior Court Seat 
(Apr. 17, 2019), https://gov.alaska.gov/newsroom/2019/04/17/governor-fills-palmer-superior
court-seat/. 
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2. Governor Dunleavy's failure to appoint a superior court judge 
within the mandated timeframe constitutes neglect of duties. 

Governor Dunleavy's refusal to appoint a Palmer Superior Court judge within the 

mandatory 45-day timeframe clearly violates the law and constitutes a neglect of duties. 73 

Because the Governor's obligation to appoint a judge within 45 days of receipt of the 

nominees from the Judicial Council is a mandatory legal requirement that the Governor 

has sworn to uphold, his refusal to make the appointment unquestionably constitutes 

"nonperformance of a duty of office established by applicable law ."74 

Attorney General Clarkson's recommendation against certification concedes the 

Governor violated the law and that the particularity requirement is met, but argues: (1) only 

constitutional violations matter; (2) the deadline was a technical procedural requirement 

that the Governor could ignore; and (3) the violation had no consequence.75 None of these 

defenses to violating the law has any merit or legal support. 

The deadline in the statutes is not a technicality. It is an essential part of the 

appointments process that a coequal branch of government imposed to ensure that judicial 

vacancies are timely filled, with very limited political influence or pressure. The 

Governor's failure to meet the deadline clearly was not a mere oversight. To the contrary, 

Governor Dunleavy admits that he intentionally refused to respect and comply with the 

73 AS 22.10.100. 
74 Valley Residents for a Citizen Legislature v. State, Order Regarding Pending Motions, 
3AN-04-06827CI, at 9 (Alaska Super. Aug. 24, 2004) (Appendix B). 
75 See Att'y Gen. Clarkson Op. at 17-19 (Exhibit 2). 
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deadline. 76 His stated intent was to hold the appointment of a Palmer judge hostage in the 

hope of forcing the Council to give him preferred nominees and information to which he 

was not legally entitled. His refusal to uphold and follow the law was an abuse of power 

and an effort to inject into the judicial appointment process the political considerations that 

the Alaska Constitution and statutes have long aimed to preclude. 

The Governor seems to believe he is bound by some laws, but not by others. If so, 

it is a baseless belief. He cannot arbitrarily pick and choose which laws to follow-he is 

"responsible for the faithful execution of the laws" under the Alaska Constitution. 77 

His violation of the law also is far from inconsequential. Politicizing the 

appointment process is not only unconstitutional, but it risks serious damage to a critical 

branch of government. Qualified applicants may decide not to apply for judicial positions 

because they are unwilling to submit to a process that converts Alaska's "merit-based" 

selection system into one based on political favor. The mere risk of becoming a pawn in a 

contrived battle between the Governor and the judiciary is enough to discourage well-

qualified applicants from applying. 

Based on the Governor's refusal to comply with the law and fulfill his duty to timely 

make the Palmer judicial appointment, the recall application alleges a legally sufficient 

basis for recall, and Defendants erred in denying certification on this ground. 

76 The Governor's letter to the Council stated unambiguously that he "w[ ould] not be 
selecting a second candidate" for the Palmer Superior Court because he believed that the full list 
of nominated candidates "d[id] not appear" "to be merit and qualifications based." Letter to the 
Council (Exhibit 5). 
77 Alaska Const. art. III, § 16. 
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3. Governor Dunleavy's failure to appoint a superior court judge 
within the mandated timeframe also demonstrates lack of fitness 
and incompetence. 

Governor Dunleavy also demonstrated both "lack of fitness" for office and 

"incompetence" when he refused to appoint the second Palmer judge within the statutorily 

mandated timeframe. He contended that he needed additional information about the 

nominees and the selection process. But if he needed information about the selection 

process, it was readily available without delaying the appointment. The judicial selection 

process is codified in law, has been in existence since statehood, and is fully described on 

the Council's website. The Governor also has access to advice from the Attorney General 

and all the lawyers in the Department of Law. Any lack of information or understanding 

he may have had about the selection process in no way justifies violating the law.78 To the 

contrary, ignoring the deadline based on a supposed need for information or a refusal to 

appoint from the Council's list shows an utter "lack of fitness" (that he is "unsuit[ ed] for 

office") and "incompetence" (that he "lack[s] the qualities needed for effective action" and 

is "unable to function properly"). 79 

78 See Letter to the Council (Exhibit 5); Governor Comments on Judicial Nomination Process 
(Exhibit 6). 
79 Valley Residents, Order Regarding Pending Motions, 3AN-04-06827CI, at 9 (Alaska 
Super. Aug. 24, 2004) (Appendix B); Incompetent, MERRIAM-WEBSTER, https://www.merriam
webster.com/dictionary/incompetent (last visited Nov. 4, 2019); see also Coghill v. Rollins, 
Memorandum Decision, 4FA-92-01728CI, at 21 (Alaska Super. Sept. 14, 1993) (defining 
"incompetence" as "a lack of ability to perfonn the official's required duties") (Appendix D). 
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Plaintiffs application for recall alleges legally sufficient grounds for recall for 

failure to timely appoint a judge. The voters can find that this failure constitutes lack of 

fitness and incompetence. 

B. The Allegation That Governor Dunleavy Violated The Executive Branch 
Ethics Act And Campaign Finance Laws By Using State Funds For 
Partisan Political Purposes States A Legally Sufficient Ground For 
Recall. 

1. Factual basis for this claim 

The application alleges as its second ground that Governor Dunleavy "allow[ ed] the 

use of state funds for partisan purposes to purchase electronic advertisements and direct 

mailers."80 It alleges his actions violated the Executive Branch Ethics Act ("Ethics Act"), 

Alaska's campaign finance laws, and article IX, section 6 of the Alaska Constitution. 

Although the Attorney General asserts this is not factually specific enough,81 this 

allegation easily meets the Alaska Supreme Court's specificity requirement: the use of state 

funds to purchase advertisements for partisan purposes is a very specific act-and it is 

always illegal for a state official to use state funds for partisan politicking. It cannot be 

disputed that the Governor is on notice regarding which political communications violated 

the law, and why. 82 The Governor has sufficient notice of the allegation and can admit or 

80 Statement of Grounds (Exhibit 1 ). 
81 Att'y Gen. Clarkson Op. at 20 (Exhibit 2). 
82 This matter was an issue of public discussion in political blogs at the time. See infra at 
notes 102-103 and accompanying text. And Heather Hebdon, the Executive Director of the Alaska 
Public Offices Commission ("APOC"), the entity charged with enforcement of Alaska's campaign 
finance laws, contacted the Governor's Office after learning of the mailers to inform the Governor 
that the communications violated campaign finance law for, at a minimum, lacking the required 
"paid for by" disclosures. The fact that APOC ultimately decided to give the Governor a "free 
pass" on this violation does not mean it was not in fact a violation. 
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deny doing it, as he can admit or deny spending funds without making disclosures required 

by APOC. 

The discussion that follows provides additional detail, all based on public 

documents known to the Governor. It would have been impossible to provide this detail 

within the 200-word limit of the recall application. But even without this detail, there can 

be no plausible claim that, viewed in the light most favorable to the recall applicants, the 

application is impermissibly vague in alleging the Governor was involved in the purchase 

of advertisements with state money, his purpose was partisan, and the advertisements were 

therefore illegal. 

a. Advertisements on Facebook pages 

Shortly after his election, Governor Dunleavy set up and continues to run the 

standard, informational, state-sponsored Governor's Facebook page.83 No legal issue is 

presented by this Facebook page or its content. But the Governor also opened three 

additional, issue-specific Facebook accounts, and used state funds to pay for what are 

unequivocally partisan online advertisements on these accounts. The expenditures of state 

funds on these political advertisements violated the law and are a valid basis for recall. 

The first of these Facebook accounts is a page entitled "Restore the PFD" that exists 

to "[s]upport[] Governor Mike Dunleavy's efforts to Restore the PFD."84 Although it is 

83 See Governor Mike Dunleavy (@GovDunleavy), FACEBOOK (created Nov. 8, 2018), 
https://www.facebook.com/GovDunleavy/ (last visited Nov. 4, 2019). 
84 See Restore the PFD (@RestorePFD), About, FACEBOOK, 
https://www.facebook.com/pg/RestorePFD/about/ (last visited Nov. 4, 2019) (Exhibit 7). 
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characterized as a "[ c ]ommunity" page, the contact information directs site visitors to 

Governor Dunleavy's office number and his official government website. 85 To date, 

Governor Dunleavy has spent $18,902 in public funds on partisan advertising through this 

Facebook page.86 The state-funded ads on this site include two attacking specific 

legislators who disagreed with the Governor: 

• A video shows Senate President Cathy Giessel speaking against 
funding "a full PFD," accompanied by text stating: "Not every 
legislator agrees that Alaskans deserve a full PFD," followed by a 
statement urging people "to tell lawmakers you support a full PFD."87 

• An ad attacks Representative Tammie Wilson, stating that "she wants 
to cut the PFD for future generations to pay for government," then tells 
people to call her office to say "there should be no change to the PFD 
without a vote of the people."88 

A second Facebook page, entitled "Repeal SB91," exists to support "the Repeal of 

SB 91!"89 No contact information besides Facebook Messenger is listed for this 

"[c]ommunity" page, although the State of Alaska's Social Media Policy Notice is listed 

in the page's "Company Overview."90 Governor Dunleavy has spent $8,173 of public 

85 See id. (listing "(907) 465-3500" and "http://www.gov.alaska.gov" as contact information) 
(Exhibit 7). 
86 R~store the PFD (@RestorePFD), Ad Library, F ACEBOOK, 
https://www.facebook.com/ads/library/?active_status=all&ad_type=all&country=US&view_all_ 
page_id=616481278789881 (last visited Nov. 4, 2019) (Exhibit 7). 
87 Restore the PFD (@RestorePFD), Senator Giessel on the PFD, FACEBOOK (May 7, 2019), 
https://www.facebook.com/RestorePFD/videos/415826069240326/ (last visited Nov. 4, 2019). 
88 Restore the PFD (RestorePFD), FACEBOOK (May 23, 2019), 
https://www.facebook.com/RestorePFD/photos/a.625577604546915/663360374101971/?type=3 
&theater (last visited Nov. 11, 2019) (Exhibit 7). 
89 Repeal SB 91 (@MakeAlaskaSafe), About, FACEBOOK, 
https://www.facebook.com/pg/MakeAlaskaSafe/about/ (last visited Nov. 4, 2019) ("Alaskans for 
the Repeal of SB 91 !")(Exhibit 8). 
90 Id. (listing "http://doa.alaska.gov/resources/socialMediaPolicy.html") (Exhibit 8). 
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funds on advertisements through this Facebook page to date, using campaign-style slogans 

while presenting them as state-sponsored nonpolitical advertisements.91 The ads promote 

Governor Dunleavy personally, not just the position he espouses; for example: "Alaska is 

a much safer place now that Governor Mike Dunleavy has signed House Bill 49 and 

repealed the failed SB9 l."92 

The third political Facebook page, entitled "Cap Government Spending," exists to 

support a specific constitutional amendment introduced by Governor Dunleavy-Senate 

Joint Resolution (SJR) 693-which would create a new constitutional spending cap.94 This 

"[c]ommunity" page lists Governor Dunleavy's official government website for its contact 

information.95 Governor Dunleavy has so far spent $3,312 of public funds on advertising 

through this Facebook page.96 The state-funded ads explicitly support Representatives 

Kelly Merrick and Sara Rasmussen, as well as then-Representative Josh Revak, because 

they favored SJR 6; the ads also promote petitions favorable to SJR 6 and help supporters 

91 See Repeal SB91 (@MakeAlaskaSafe), Ad Library, FACEBOOK, 

https://www.facebook.com/ads/library/?active_status=all&ad_type=all&country=US&q=Repeal 
%20SB91&view_all_page_id=613601695770470 (last visited Nov. 4, 2019) (indicating many 
advertisements are "Paid for by Governor Mike Dunleavy") (Exhibit 8). 
92 See id. (last visited Nov. 4, 2019) (Exhibit 8). 
93 See 2019 Senate Joint Resolution No. 6 (S.J.R. 6). 
94 See Cap Government Spending (@CapSpending), About, FACEBOOK, 

https://www.facebook.com/pg/CapSpending/about/ (last visited Nov. 4, 2019) ("Cap Government 
Spending supports Governor Dunleavy's bill to create a straightforward, understandable, and 
effective limit on government growth.") (Exhibit 9). 
95 Id. (listing "http://www.gov.alaska.gov") (Exhibit 9). 
96 Cap Government Spending (@CapSpending), Ad Library, FACEBOOK, 

https://www.facebook.com/ads/library/?active_status=all&ad_type=all&country=US&view_all_ 
page_id=2109316425853875 (last visited Nov. 11, 2019) ("Paid for by [the] Office of the 
Governor of Alaska.") (Exhibit 9). 
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send a form letter in support of SJR 6 to legislators.97 Some of these paid advertisements 

ran on or after Representative Rasmussen and then-Representative Revak filed letters of 

intent with APOC to run for re-election in the 2020 state primary election.98 

b. Physical Mailers 

In addition to using Facebook pages to support legislators he favors and to attack 

those he opposes, Governor Dunleavy used state funds to print and distribute campaign-

style literature supporting Senator Mia Costello and then-Representative Revak. The 

mailers were sent to Alaska voters in July 2019,99 after Revak filed his letter of intent to 

run for re-election in the 2020 state primary with APOC. 100 These mailers asked voters to 

thank these elected officials for voting for positions that Governor Dunleavy favors 

(including "a full PFD," "a smaller budget," and "a smaller government"), but the mailers 

did not disclose who paid for them. 101 Governor Dunleavy's office has since admitted to 

spending "approximately" $3,500 in public funds on these political mailers. 102 As reported 

in a political blog as the time, APOC determined that the mailers violated the law and 

97 Id. ("Thank [the three representatives listed] for voting to cut the budget and keep 
government spending in check. [He or she's] a fighter for a permanent fiscal plan. Email ... or 
call [his or her] office ... and say 'thank you'! [sic]") (Exhibit 9). 
98 See Letter of Intent, Sara Rasmussen (submitted June 24, 2019) (Exhibit 1 O); Letter of 
Intent, Joshua C. Revak (submitted June 13, 2019) [hereinafter Revak Letter of Intent] 
(Exhibit 10). 
99 Email from Matt Shuckerow, Press Sec'y, Office of Governor Michael J. Dunleavy, to Jeff 
Landfield (July 17, 2019, 6:52 PM) [hereinafter Shuckerow Email] (Exhibit 11). 
100 See Revak Letter oflntent (Exhibit 10). 
101 See Photographs of Physical Mailers (Exhibit 12). 
102 Shuckerow Email (Exhibit 11); see also Jeff Landfield, Gov. Dunleavy's Office Paid.for 
Rep. Revak and Sen. Costello Mailers, THE ALASKA LANDMINE (July 19, 2019) [hereinafter 
Landfield Post], https://alaskalandmine.com/landmines/gov-dunleavys-office-paid-for-rep-revak
and-sen-costello-mailers/. 
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advised the Governor that any such future mailers must include, at a minimum, a "paid for 

by" disclaimer. 103 

2. Governor Dunleavy's use of state funds for political activity 
violated the Executive Branch Ethics Act and Alaska's campaign 
finance laws. 

The Ethics Act, which Governor Dunleavy must follow, 104 prohibits "the use of state 

funds, facilities, equipment, services, or another government asset or resource for partisan 

political purposes[.]" 105 Partisan political purposes "means having the intent to 

differentially benefit or harm a (i) candidate or potential candidate for elective office; or 

(ii) political party or group," but "does not include having the intent to benefit the public 

interest at large through the normal performance of official duties." 106 Applying these 

definitions, an executive branch official violates the Ethics Act by funding advertisements 

on websites or in mailers that are intended "to differentially benefit or harm" specific 

candidates, potential candidates, or political groups, instead of intending "to benefit the 

public interest at large." 107 

The content and nature of these state-paid advertisements expose their partisan 

purposes. Governor Dunleavy used state funds to pay for advertisements on three different 

103 See Affidavit of Scott M. Kendall at 5-6 (Nov. 26, 2019); see also Landfield Post. 
104 AS 39.52.910; see also Alaska Const. art. IX,§ 6 ("No ... appropriation of public money 
[shall be] made ... except for a public purpose."); AS 39.52.010-.965; 9 Alaska Administrative 
Code (AAC) 52.010-.990. 
105 AS 39.52.120(b)(6). 
106 Id. 
107 See id.; see also Memorandum from Daniel C. Wayne, Legislative Counsel, Legislative 
Affairs Agency, Div. of Legal & Research Servs., to Rep. Zack Fields, at 4 (May 20, 2019) ("[T]he 
use of public funds for a partisan political purpose is unconstitutional, and therefore not a nonnal 
performance of official duties.") (Exhibit 13 ). 
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Face book accounts. These ads: ( 1) support or oppose specific sitting legislators, depending 

on whether they agreed with him on key issues; (2) tout his accomplishments; and (3) urge 

one-sided participation in the legislative process. The ads' self-promotion, targeted attacks 

on named legislators, and focused support of other legislators look like campaign ads 

because they are; this is clear partisan politicking. 

For much the same reasons, the campaign-style mailers supporting then-

Representative Revak and Senator Costello also violate the Ethics Act; the Governor used 

state funds to differentially benefit specific candidates or potential candidates. 

The mailers and the Facebook ads supporting then-Representative Revak and 

Representative Rasmussen, who had already announced their plans to run for re-election, 

also violate Alaska's campaign finance laws. Alaska's campaign finance statutes require: 

(1) a "clear[]" identification of who "paid for" a communication; 108 (2) specific language 

distancing an independent group from a particular candidate; 109 and (3) prior registration 

with APOC. 110 The law also expressly prohibits the use of state funds "to influence the 

108 AS 15.13.090(a) ("All communications shall be clearly identified by the words 'paid for 
by' followed by the name and address of the person paying for the communication." (emphasis 
added)). 
109 AS 15.13.135(b) ("A person who makes independent expenditures for a mass mailing, for 
distribution of campaign literature of any sort, for a television, radio, newspaper, or magazine 
advertisement, or any other communication that supports or opposes a candidate for election to 
public office ... shall place the following statement in the mailing, literature, advertisement, or 
other communication so that it is readily and easily discernable: This NOTICE TO VOTERS is 
required by Alaska law. (I/we) certify that this (mailing/literature/advertisement) is not authorized, 
paid for, or approved by the candidate."). 
110 AS 15.13.050(a) ("Before making an expenditure in support of or in opposition to a 
candidate ... , each person other than an individual shall register [with APOC.]"). 
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outcome of the election of a candidate to a state or municipal office." 111 

Neither the mailers nor the Facebook ads "clearly" identified (or even attempted to 

identify) who paid for the communications, 112 or stated that the Governor was not acting 

on behalf of the candidate's campaign; 113 and the Governor did not register with APOC in 

advance of distributing these communications. 114 

The recall application states a valid ground for recall, because although the 

Governor may support candidates, he may not use state funds to do so, 115 and he may not 

otherwise violate the law. 

3. Governor Dunleavy's violations of the Executive Branch Ethics Act and 
campaign finance laws constitute neglect of duty, unfitness for office, 
and incompetence. 

The recall application's allegation of Governor Dunleavy' s repeated violations of 

the Ethics Act and state campaign finance laws provides a legally sufficient ground for 

recall. 

One of the Governor's most obvious duties is to follow the law. Repeated violations 

of the law therefore constitute neglect of that important duty and, as a result, the allegation 

in the recall petition states a valid ground for recall. 116 

111 

112 

113 

114 

115 

See AS 15.13.145(a). 
See AS 15.13.090. 
See AS 15.13.135(b). 
AS 15.13.050(a). 
See AS 15.13.145(a). 

116 See Valley Residents for a Citizen Legislature v. State, Order Regarding Pending Motions, 
3AN-04-06827CI, at 9 (Alaska Super. Aug. 24, 2004) (accepting the state's definition for "neglect 
of duty" as being "the nonperfonnance of a duty of office established by applicable law.") 
(Appendix B). 
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• 
Fitness for office likewise requires respect for and obedience to the law. 117 The 

Ethics Act and Alaska's campaign finance laws draw a clear line prohibiting the use of 

state funds for personal political purposes. 118 The campaign finance laws establish clear, 

specific disclosures requirements, which the Governor also repeatedly ignored. The 

allegation in the recall petition thus establishes "unfitness" as a second valid ground for 

recall. 

Nevertheless, if the Governor claims he did not intend to violate the law or did not 

realize his actions violated the law, then his repeated violations of the Ethics Act and 

campaign finance laws establish his incompetence. The Governor has access to a broad 

range of legal advisors. APOC provides training and informal guidance. If Governor 

Dunleavy failed to avail himself of these resources and acted without seeking advice on 

how to comply with the law in areas he must know are carefully regulated to prevent abuse 

of power, then he demonstrated his incompetence-i.e., a "lack of ability to perform [his] 

required duties." 119 

117 See id. at 10 ("The defendants have defined 'lack of fitness' as unsuitability for office 
demonstrated by specific facts related to the recall target's conduct in office.") (Appendix B); 
Transcript of Record at 5-6, Citizens for Ethical Gov 't v. State, 3AN-05-12133CI (Alaska Super. 
Jan. 4, 2006) ("[T]he definitions ... were taken from a prior case, ... Valley Residents ... [which] 
defined lack of fitness to be unsuitability for office demonstrated by specific facts related to the 
recall target's conduct in office .... ")(Appendix C). 
118 See Alaska Const. art. IX,§ 6 ("No ... appropriation of public money [shall be] made ... 
except for a public purpose."). 
119 Coghill v. Rollins, Memorandum Decision, 4FA-92-01728CI, at 21 (Alaska Super. Sept. 
14, 1993) ("Incompetence for purposes of recall must relate to a lack of ability to perform the 
official's required duties.") (Appendix D). 
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For all the reasons set forth in this section, this court should determine that the 

allegation in Paragraph 2 of the recall petition states a valid ground for recall. 

C. The Allegation That Governor Dunleavy Violated Separation-Of
Powers By Improperly Using The Line-Item Veto To Attack The 
Judiciary And The Rule Of Law States A Legally Sufficient Ground For 
Recall. 

1. Factual basis for this claim 

The Attorney General's opinion calls the allegation that the Governor "violated 

separation-of-powers by improperly using the line-item veto to attack the judiciary and the 

rule oflaw" "conclusory" 120-but his opinion also indicates that the Attorney General (and 

therefore the Governor) knows exactly what specific conduct the recall application refers 

to. 121 As the opinion acknowledges, the full background is well-established by public 

sources. 122 

Governor Dunleavy prepared a proposed budget for FY 2020, which he submitted 

to the legislature for consideration during the 2019 legislative session. The Governor's 

proposed budget requested $7, 106,400 for the appellate courts within the Alaska Court 

System. 

120 Att'y Gen. Clarkson Op. at 22 (Exhibit 2). 
121 See id. at 23 n. l 04 ("One could assume that the allegation about attacking the judiciary 
refers to the widely reported veto message on the reduction to the Alaska Court System of 
$334, 700, the stated purpose of which was to reduce the appropriation by the amount of the cost 
of state-funded elective abortions."). 
122 There was already a court case filed challenging the court system veto before the recall 
application was even circulated. See ACLU of Alaska v. Dunleavy, Complaint for Declaratory and 
Injunctive Relief, 3 AN- l 9-08349CI (July 17, 2019) (challenging the constitutionality of Governor 
Dunleavy's court system line-item veto). 
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The Alaska legislature transmitted the operating budget it passed to the Governor 

on June 13, 2019. 123 The legislature's budget included the $7,106,400 that the Governor 

had requested for the appellate courts. 124 The legislature's budget also added 3% additional 

funding to equalize salaries for the appellate courts' employees to those of their 

counterparts in the executive branch. 125 

In the months between the Governor's proposal to fund the appellate courts and the 

legislature's approval of the amount the Governor requested, the Alaska Supreme Court 

issued its decision in State v. Planned Parenthood of the Great Northwest. 126 That decision 

held unconstitutional a regulation adopted by the Department of Health and Social Services 

("DHSS") in 2013 and a statute passed by the legislature in 2014, both of which limited 

the availability of Medicaid funding for medically necessary abortions. The Supreme 

Court held that both the statute and regulation violated the constitutional guarantee of equal 

protection, because both applied a uniquely onerous definition of"medically necessary" as 

the standard for funding abortions for Medicaid-eligible women. 127 Under the statute and 

regulation, Medicaid-eligible women with medical conditions that made continuing a 

pregnancy dangerous to their health who chose nonetheless to continue their pregnancies 

qualified for Medicaid coverage of the health care needs their doctors deemed appropriate, 

123 

124 

125 

126 

127 

See 2019 House Journal 1217-18. 
See ch. 1, § 1, at 38, lSSLA 2019 (as amended). 
Id. 
436 P.3d 984 (Alaska 2019). 
See id. at 990-91, 1000-04. 
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• 
whereas women with the same condition who chose to terminate their pregnancies could 

not receive Medicaid coverage. 128 

The Supreme Court very explicitly limited its decision to medically necessary 

abortions. The decision does not in any way require the state's Medicaid program to pay 

for elective abortions. The Court expressly noted that, even under the prior, less restrictive 

definitions in statutes and regulations, "the legislative record contains no evidence that 

Medicaid had actually funded non-medically necessary abortions." 129 

Governor Dunleavy obviously did not like or agree with the Supreme Court's 

decision-nor did he understand it. On June 28, 2019, when he issued his line-item vetoes 

to the appropriations bill passed by the legislature, he reduced the funding to the appellate 

courts to provide $334, 700 less than he originally had proposed and that the legislature had 

approved. 130 His veto message made clear that the sole reason for the reduction in the 

appellate courts' budget was his disagreement with the Supreme Court's decision in State 

v. Planned Parenthood. He wrote: 

128 

129 

The Legislative and Executive Branch are opposed to State funded 
elective abortions; the only branch of government that insists on 
State funded elective abortions is the Supreme Court. The annual 
cost of elective abortions is reflected by this reduction. 131 

See id. at 1003. 
Id. at 1004. 

130 STATE OF ALASKA, OFFICE OF MGMT. & BUDGET, VETO CHANGE RECORD DETAILS at 122 
(June 28, 2019) [hereinafter JUNE VETO CHANGE RECORD DETAILS], 
https://omb.alaska.gov/ombfiles/20 _ budget/FY20Enacted _ cr _detail_ 6-28-19.pdf (Exhibit 14). 
Separately, in this first round of vetoes, the Governor also vetoed the 3 % that the legislature had 
added to increase salaries for appellate court staff. Id. (Exhibit 14). 
131 Id. (Exhibit 14). Governor Dunleavy apparently fails to understand that the Alaska 
Supreme Court is not, in and of itself, a "branch of government." Rather, it is the highest court of 
the Judicial Branch, which is comprised also of many other courts throughout Alaska. 
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2. The line-item veto of a portion of the appellate courts' budget 
based on disagreement with a Supreme Court decision 
demonstrates the Governor's lack of fitness for his office. 

As discussed above, "lack of fitness," as a standard for recall, is demonstrated when 

an official engages in a specific act that manifests unsuitability for office. 132 That test is 

easily met here. The sections that follow show, first, that the line-item veto based on 

disagreement with the Supreme Court decision demonstrates unfitness because the veto for 

that reason was illegal, and, second, that the veto demonstrates unfitness because it was 

unsuitable for the Governor to manifest such disdain and disrespect for a coequal branch 

of government performing its constitutional function. 

a. The Governor's line-item veto of funding for the courts 
based on his disagreement with a judicial decision 
demonstrates his unfitness because it was an intentional 
illegal act in violation of the separation of powers. 

The Alaska Constitution is organized "follow[ing] the traditional framework of 

American government," with authority distributed by the framers among three distinct 

branches of government-the executive, the legislative, and the judicial. 133 "The purposes 

of the separation of powers doctrine are to preclude the exercise of arbitrary power and to 

safeguard the independence of each branch of government." 134 Respect for the 

constitutional separation of powers "prohibits one branch from encroaching upon and 

132 See supra Subsection II.D.1 at 7-9. 
133 Alaska State-Operated Sch. Sys. v. Mueller, 536 P.2d 99, 103 (Alaska 1975). 
134 Alaska Pub. Interest Research Grp. v. State, 167 P.3d 27, 35 (Alaska 2007) (citing Bradner 
v. Hammond, 553 P.2d 1, 6 (Alaska 1976)). 
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exercising the powers of another branch." 135 Respecting the constitutional separation of 

powers ensures the checks and balances that prevent a "tyrannical" govemment. 136 

The Alaska Constitution assigns distinct powers to the three branches of government 

with respect to legislation. The executive and legislative branches, working together in 

prescribed ways, have the sole authority to enact laws; 137 but that authority is checked by-

and is subordinate to-the power of the judiciary to determine the constitutionality of a 

law, which means the duty to void a law if it is unconstitutional. 138 With respect to enacting 

regulations, the legislature may grant such power to the executive branch, 139 but that 

authority, too, is checked by-and subordinate to-the judiciary's authority to determine 

that a particular regulation may not be applied because it is unconstitutional. 140 "Any 

135 Bradner, 553 P.2d at 5 n.8 (citing Myers v. United States, 272 U.S. 52 (1926); Giss v. 
Jordan, 309 P.2d 779 (Ariz. 1957)). 
136 Id. at 5 ("[T]he underlying rationale of the doctrine of separation of powers is the avoidance 
of tyrannical aggrandizement of power by a single branch of government through the mechanism 
of diffusion of governmental powers." (citing Cont 'l Ins. Cos. v. Bayless & Roberts, Inc., 548 P .2d 
398, 410-11(Alaska1976))). 
137 Alaska Const. art. II, §§ 1, 13-16; Alaska Const. art. III, §§ 1, 18. 
138 See Alaska Const. art. IV,§ 1; Boucher v. Bomhoff, 495 P.2d 77, 79 (Alaska 1972) ("Early 
in this country's jurisprudence it was established that we are a government of laws, not of men, 
and that the task of expounding upon fundamental constitutional law and its application to disputes 
between various segments of government and society rests with the judicial branch of 
government." (citing Marbury v. Madison, 5 U.S. 137 (1803))); see also Marbury, 5 U.S at 177 
("It is emphatically the province and duty of the judicial department to say what the law is."); 
State, Dep't of Health & Soc. Servs. v. Planned Parenthood of Alaska, Inc., 28 P.3d 904, 913 
(Alaska 2001) ("Under Alaska's constitutional structure of government, 'the judicial branch ... 
has the constitutionally mandated duty to ensure compliance with the provisions of the Alaska 
Constitution, including compliance by the legislature.'" (quoting Malone v. Meekins, 650 P.2d 
351, 356 (Alaska 1982))). 
139 See Boehl v. Sabre Jet Room, Inc., 349 P.2d 585, 586 (Alaska 1960). 
140 See State, Dep't of Fish & Game v. Manning, 161 P.3d 1215, 1219-25 (Alaska 2007) 
(evaluating constitutionality of regulations). 
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attempt to undermine independent judicial review of agency action cannot be 

constitutional." 141 

When Governor Dunleavy vetoed a portion of the appellate court's funding because 

he disagreed with a Supreme Court decision on the constitutionality of both a statute and a 

regulation, he acted illegally and improperly in an attempt to "overrule" or undermine the 

decision requiring the Medicaid program to fund medically necessary abortions. He 

exercised the kind of arbitrary power and disrespect for the independence of another branch 

of government that the separation of powers doctrine forbids. The Governor's action, in 

refusing to acknowledge and respect the legitimacy of the Supreme Court's decision, 

violates the constitutional separation of powers. 

It is clear that the Governor's line-item veto of a portion of the appellate courts' 

budget had nothing to do with a view on how much money the court system needs to 

operate or how much money the state can afford to provide to the court system. The 

Governor's veto message unambiguously stated that the only reason for the veto was an 

improper one-the Governor's disagreement with the Court's decision in the Planned 

Parenthood case. 142 The Governor's message was equivalent to saying to the courts, "I 

won't approve the funds you need unless you decide cases the way I want." If that type of 

action is tolerated, Alaska will cease to have a truly independent judiciary or three coequal 

branches of government. Jurists will be reduced to puppets who must render decisions to 

141 

142 
Alaska Pub. Interest Research Grp., 167 P.3d at 43. 
See JUNE VETO CHANGE RECORD DETAILS at 122 (Exhibit 14). 
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• • 
please the executive, if they want to ensure the continued funding and operation of the 

judiciary. 

b. The Governor's line-item veto based on a disagreement 
with the Supreme Court's decision demonstrates his 
unfitness because it was unsuitable for the Governor to 
display such disrespect for the power of the judiciary. 

The line-item veto of $334,700 from the appellate courts' funding establishes the 

Governor's unsuitability for his office, even if the veto was not illegal. To be a suitable 

head of the executive branch, the Governor must demonstrate respect for the judiciary as a 

coequal branch of government when the judiciary does nothing more than act as it is 

constitutionally mandated to do. It is an abuse of power for the Governor to use the 

budgeting process as leverage to bully the courts to rule in a way the Governor will 

approve, and to pressure the judiciary to refrain from exercising independence in fulfilling 

its constitutional role as a check on the powers of the legislative and executive branches. 143 

3. The line-item veto based on a disagreement with the Supreme 
Court's decision demonstrates incompetence and neglect of 
duties. 

The Governor's veto message, explaining why he struck $334,700 from the 

appellate courts' budget, rests on a flatly wrong characterization of the Planned 

143 In speaking recently at the Alaska Federation of Natives convention, Chief Justice Bolger 
emphasized the importance of preserving an independent judiciary. See Alex DeMarban, Alaska 
Supreme Court chief justice asks AFN to keep politics out of the judiciary, ANCHORAGE DAILY 

NEWS, Oct. 19, 2019, https://www.adn.com/alaska-news/2019/10/18/alaska-supreme-court-chief
justice-wants-afn-to-help-keep-politics-out-of-the-judiciary/. "It's absolutely essential that judges 
maintain independence to make decisions based on the law and facts and not on political or 
personal considerations." Id. Chief Justice Bolger deplored the "great deal of political pressure" 
that the court system is receiving, and cited as one example that some people "would like to impose 
political consequences for the content of judicial decisions." Id. 
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Parenthood decision. The Court explicitly did not require funding for any "elective 

abortions"; the decision unequivocally addresses funding only for medically necessary 

abortions. 144 The Court did nothing to undermine the executive and legislative branches' 

opposition to funding elective abortions. 145 

If the Governor contends that he mis-described the Supreme Court decision out of 

ignorance, rather than willfully mis-describing its holding, that would demonstrate 

incompetence-an inability to perform his duties. To fulfill his constitutionally-assigned 

role of enforcing the law, the Governor must understand the law. If he honestly did not 

understand the Planned Parenthood decisions, despite having access to an entire 

Department of Law that can explain judicial rulings to him, then the Governor is 

incompetent to perform the duties of his office. 

Acting out of ignorance also demonstrates neglect of duties. To exercise his line-

item veto authority consistent with his official duties, the Governor has a duty to act with 

reasonable care. That means he must take the time to understand what he is doing. If he 

vetoed $334,700 from the court system budget based on a misunderstanding of a Supreme 

Court decision, this demonstrates a clear neglect of duties. 

Attorney General Clarkson's opinion recommends against certification of the recall 

application based on this allegation. In the Attorney General's view, there is essentially no 

144 See State v. Planned Parenthood of the Great Nw., 436 P.3d 984, 1001-05 (Alaska 2019). 
145 The 2001 decision, which prompted the 2013 regulation and 2014 statute that redefined 
"medically necessary" for purposes of abortions, also only addressed medically necessary 
abortions. See State, Dep 't o.f Health & Soc. Servs. v. Planned Parenthood of Alaska, Inc., 28 P .3d 
904, 905 (Alaska 2001) ("This case concerns the State's denial of public assistance to eligible 
women whose health is in danger. It does not concern State payment for elective abortions[.]"). 
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limit on the Governor's line-item veto power. 146 This is wrong. While the Governor's 

power is broad, it is not unlimited. A simple analogy can be drawn to the right of an 

employer to terminate an at-will employee. Such an employer may fire the employee for 

almost any reason except for an unconstitutional reason. The same is true with the 

Governor. His discretion to reduce the judiciary's budget may be exercised for any reason 

except an unconstitutional reason or a reason that displays a refusal to accept the checks 

and balances of our three equal branches of government. 147 

The Governor left no doubt why he reduced the appellate courts' budget as he did. 

His message of disagreement with the Supreme Court's decision was precisely the point of 

the line-item veto. Because the Governor unambiguously used the line-item veto to attack 

the judiciary for performing its constitutional duty, the recall application states a legally 

sufficient ground for recall as a display of unfitness for office, neglect of duty, and/or 

incompetence. 

D. The Allegation That Governor Dunleavy Violated Separation-Of
Powers By Improperly Using The Line-Item Veto To Preclude The 
Legislature From Upholding Its Constitutional Health, Education, And 
Welfare Responsibilities States A Legally Sufficient Ground For Recall. 

1. Factual basis for this claim 

After the legislature completed its annual budget process, Governor Dunleavy 

exercised his line-item veto power for FY 2020 on June 28, 2019. 148 The scope of 

146 See Att'y Gen. Clarkson Op. at 22-23 (Exhibit 2). 
147 See Thomas v. Rosen, 569 P.2d 792, 795 (Alaska 1975) (discussing the improper exercise 
of the line-item veto power as a violation of separation of powers). 
148 See Press Release, Governor Michael J. Dunleavy, Dunleavy Serious About Balancing 
Budget, Eliminates 50 Percent of State Deficit (June 28, 2019), 
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Governor Dunleavy's budget vetoes was substantial; he vetoed approximately $440 

million, on top of $270 million in cuts already included in the appropriations bill. 149 

Combined, the budget constituted a "nearly $680 million" reduction in state spending, 

representing more than 12% in overall cuts. 150 

Governor Dunleavy vetoed 182 specific programs to achieve these reductions. 151 

With respect to health, Governor Dunleavy vetoed (at least) 152 $50 million in Medicaid 

funds. 153 He also eliminated adult dental Medicaid benefits by vetoing $27 million more 

for that program. 154 And he vetoed over $6 million in behavioral health treatment and 

recovery grants. 155 

With respect to education, Governor Dunleavy vetoed more than $130 million from 

the University of Alaska, over 44% of its state support. 156 He reduced the state's school 

bond debt reimbursement-the state's payments for education bonds-by 50% (nearly 

$49 million). 157 Governor Dunleavy also completely eliminated pre-kindergarten funding 

(over $8.8 million) in the form of grants for Head Start, Parents as Teachers, Early 

https ://gov. alaska. gov /newsroom/2019 /06/28/ dunleavy-serious-about-balancing-budget
eliminates-50-percent-of-state-deficit/. 
149 STATE OF ALASKA, OFFICE OF MGMT. & BUDGET, FISCAL YEAR 2020 ENACTED BUDGET 
(June 28, 2019) (updated June 15, 2019), 
https://omb.alaska.gov/ombfiles/20 _ budget/PDFs/FY2020 _Enacted_ Summary_ 7-15-19.pdf 
(showing $434,615 million in total "veto actions"). 
150 Id. 
151 

152 

153 

154 

155 

156 

157 

See JUNE VETO CHANGE RECORD DETAILS. 
See infra Section III.Eat 48-53. 
JUNE VETO CHANGE RECORD DETAILS at 60. 
Id. at 61. 
Id. at 49. 
See id. at 121. 
Id. at 137. 
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Childhood, and Best Beginnings. 158 And he eliminated funding for the Online With 

Libraries (OWL) and Live Homework Help programs, which provide internet access to 

rural Alaskan schools as well as online tutoring services. 159 

With respect to welfare, Governor Dunleavy vetoed over $21 million to eliminate 

the senior benefits payment program, which provides assistance to low-income seniors. 160 

He vetoed $3 million in Village Public Safety Officer (VPSO) funding. 161 Governor 

Dunleavy also eliminated funds ($2 million) for a youth detention and treatment facility in 

Nome. 162 And he vetoed over $750,000 for Alaska Legal Services Corporation163-the 

equivalent of all funding to assist victims of domestic violence-and over $575,000 for the 

Public Defender Agency, 164 two organizations that provide legal services to low-income 

Alaskans. 

After failing to override Governor Dunleavy' s vetoes in a 3 7-1 vote, 165 the 

legislature passed a new $375 million appropriations bill to restore most of the vetoed 

158 

159 
Id. at 19. 
Id. at 28-29. 

160 Id. at 55; STATE OF ALASKA, OFFICE OF MGMT. & BUDGET, FY2019 SUPPLEMENTAL 
VETOES at 3 (June 28, 2019), 
https://omb.alaska.gov/ombfiles/20 _ budget/PDFs/FY2019 _Supplemental_ Vetoes_ 6-28-19.pdf. 
161 JUNE VETO CHANGE RECORD DETAILS at 80. 
162 Id. at 52. 
163 Id. at 8. 
164 Id. at 7. 
165 Alaska Const. art. II, § 16 ("Bills to raise revenue and appropriation bills or items, although 
vetoed, become law by affinnative vote of three-fourths of the membership of the legislature."). 
The remaining 22 legislators were in Wasilla, not Juneau, for the vote. 
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funds. 166 Recall Dunleavy began gathering signatures for its recall application on 

August 1, 2019, with the application language at issue in this case. 

Governor Dunleavy exercised his line-item veto power on the second appropriations 

bill on August 19, 2019. 167 His second wave of line-item vetoes reduced the new 

appropriations bill by $220 million. 168 

As to certain programs, Governor Dunleavy reversed course and allowed the 

reinstated funding to stand. 169 Included in this reversal were: (1) $110 million of 

previously-vetoed funds for the University of Alaska; (2) over $21 million for the senior 

benefits program; (3) nearly $9 million in grants for early childhood education; (4) funds 

to continue the OWL and Live Homework Help programs; and (5) over $750 thousand for 

Alaska Legal Services Corporation. 170 

166 See Press Release, Governor Michael J. Dunleavy, Governor Dunleavy Announces Final 
Piece of FY20 Budget (Aug. 19, 2019), 
https://gov.alaska.gov/newsroom/2019/08119/budget_pfd/. 
167 See id. 
168 See id. 
169 STATE OF ALASKA, OFFICE OF MGMT. & BUDGET, HOUSE BILL 2001-FY2020 RESTORED 
ITEMS, PRESS BRIEFING ITEMS OF INTEREST (Aug. 19, 2019), 
https://omb.alaska.gov/ombfiles/20_budget/PDFs/HB2001_Press_Restored_Items_of_Interest_8 
-19-19.pdf. Although Governor Dunleavy characterized this reversal as a situation where he 
"restored" funding for certain programs, the legislature is the branch of government which actually 
restored funding for these programs. 
170 Id. 
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2. Governor Dunleavy's line-item vetoes constitute neglect of duties. 

The Alaska Constitution, unlike the United States Constitution, provides affirmative 

rights to its citizens in the areas of health, 171 education, 172 and welfare. 173 Although the 

exact contours of these rights have not been completely defined by the Alaska Supreme 

Court, 174 it is clear that some level of "minimal adequacy" is required. 175 

The legislature has the power to appropriate funds, and, although the Governor has 

the power to reduce those funds through a line-item veto, the Governor's line-item veto 

authority is not absolute. 176 For example, a Governor cannot veto intent language, because 

that would unconstitutionally infringe on the legislature's appropriation power. 177 And the 

171 Alaska Const. art. VII, § 4 ("The legislature shall provide for the promotion and protection 
of public health."). 
172 Alaska Const. art. VII, § 1 ("The legislature shall by general law establish and maintain a 
system of public schools open to all children of the State .... "). 
173 Alaska Const. art. VII, § 5 ("The legislature shall provide for public welfare."). 
174 See State v. Ketchikan Gateway Borough, 366 P.3d 86, 103 (Alaska 2016) (Winfree, J., 
concurring) ("[A ]rticle VII, section 1 's mandate ... 'imposes a [constitutional] duty upon the state 
legislature, and it confers upon Alaska school age children a [constitutional] right to education.' " 
(third and fourth alterations in original) (quoting Hootch v. Alaska State-Operated Sch. Sys., 536 
P.2d 793, 799 (Alaska 1975))). 
175 Matanuska-Susitna Borough Sch. Dist., 931 P.2d 391, 405 (Alaska 1997) (Matthews, J., 
joined by Rabinowitz, J., concurring); see also Daan Braveman, Children, Poverty and State 
Constitutions, 38 EMORY L.J. 577, 596 (1989) ("[Some constitutions] include[] provisions that do 
not merely authorize the state to provide for the poor, but instead refer to a governmental obligation 
to care for the needy or protect the health of all citizens .... The Alaska Constitution states simply 
but clearly that the legislature 'shall provide for public welfare.' " (quoting Alaska Const. art. VII, 
§ 5)); William C. Rava, State Constitutional Protections for the Poor, 71 TEMP. L. REV. 543, 557 
(1998) ("The Alaska Constitution directs the legislature to provide for public welfare, without 
defining either what assistance is necessary to meet this command or who should get the assistance. 
Something, however, is required." (footnote omitted)). 
176 See Alaska Legislative Council v. Knowles, 21 P.3d 367, 371 (Alaska 2001) (citing Alaska 
Const. art. II,§§ 13, 15). 
177 See id. at 3 71-73. 
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line-item veto power cannot be used to violate the separation of powers, 178 or 

impermissibly encroach on a constitutionally-mandated legislative appropriation. 179 

Because the legislature has a constitutional duty to provide for the health, education, 

and welfare of Alaska's citizens, 180 the Governor cannot constitutionally wield his veto 

power to preclude the legislature from fulfilling that duty. These constitutional provisions 

cannot be meaningless; there must be some legislative obligation to provide for health, 

education, and welfare that mandates a certain level of funding and support. For example, 

the Governor could not veto the entire budget for the Department of Public Safety ("DPS") 

without interfering with the legislature's constitutional duty to provide for the welfare of 

all Alaskans. Although the entire DPS budget was not vetoed, the voters could find that 

the Governor's sweeping vetoes decimated so many important programs as to rise to the 

178 Thomas v. Rosen, 569 P.2d 793, 795 (Alaska 1977) (characterizing a decision regarding 
the Governor's line-item veto power as a "great constitutional moment" which "pits the political 
branches of our state government in a fundamental separation of powers confrontation"). 
179 See Simpson v. Murkowski, 129 P.3d 435, 447 (Alaska 2006) (recognizing "the tension 
'between a desire to prevent legislatures from using appropriation bills to make programmatic 
changes ... and the realization that legislatures do not have to fund or fully fund any program 
(except, possibly, constitutionally mandated programs)' " (first alteration in original) (emphasis 
added) (quoting Alaska Legislative Council, 21 P.3d at 378)). 
180 Alaska Const. art. VII, §§ 1, 4, 5; Suber v. Alaska State Bond Comm., 414 P.2d 546, 552 
(Alaska 1966) ("Relief and support of the poor has long been recognized as an obligation of 
government and a public purpose." (citing Carmichael v. S. Coal & Coke Co., 301 U.S. 495, 515 
(1937); Roe v. Kervick, 199 A.2d 834, 846 (N.J. 1964))); see Estate of Kim ex rel. Alexander v. 
Coxe, 295 P.3d 380, 386 (Alaska 2013) ("We presume that [the constitutional convention 
delegates] 'intended every word, sentence or provision ... to have some purpose, force, and effect, 
and that no words or provisions are superfluous.' " (quoting State, Dep 't of Commerce, Cmty. & 
Econ. Dev. v. Progressive Cas. Ins. Co., 165 P.3d 624, 629 (Alaska 2007))); see also Wielechowski 
v. State, 403 P.3d 1141, 1146 (Alaska 2017) ("Our analysis of a constitutional provision begins 
with, and remains grounded in, the words of the provision itself. We are not vested with the 
authority to add missing terms or hypothesize differently worded provisions ... to reach a 
particular result." (alteration in original) (quoting Hickel v. Cowper, 874 P.2d 922, 927-28 (Alaska 
1994))). 
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• • 
level of threatening the legislature's affirmative obligations to provide for the health, 

education, and welfare of all Alaskans. In severely impairing the legislature's efforts to 

fulfill its constitutional responsibilities, the Governor went beyond the legitimate exercise 

of his veto power and breached his duty to respect the legislature's role to fund core 

government services. 

3. Governor Dunleavy's line-item vetoes demonstrate lack of fitness 
and incompetence. 

Governor Dunleavy's far-reaching, devastating vetoes in June also displayed his 

lack of fitness for office and his incompetence. Both are evidenced by his second round of 

vetoes in August, and the accompanying press release, where he reversed course and 

permitted the restoration of $156 million in funds. 181 Governor Dunleavy repeatedly 

characterized his June vetoes as merely having started a "conversation," implying that he 

never intended to follow through and that the "conversations" that changed his mind could 

not have happened without the vetoes. 182 

By waiting to analyze or discuss the effect of his planned vetoes until after they 

were made, Governor Dunleavy displayed his unsuitability for his office and his failure to 

function as an effective leader. The Governor acted before he listened or understood the 

impact of his actions. Treating his first round of vetoes as a "conversation starter" 

demonstrates a lack of fitness and a level of incompetence sufficient to be a valid ground 

181 See Press Release, Governor Michael J. Dunleavy, Governor Dunleavy Announces Final 
Piece of FY20 Budget (Aug. 19, 2019), 
https:// gov .alaska.gov/newsroom/2019/08/19/budget_pfd/. 
182 See id. 
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for recall. After all, if the legislature had not cleaned up his mess by restoring vetoed funds, 

he never would have had a chance to "allow" those restorations to stand. Alaskans would 

have suffered-some could have perished-all for the sake of the Governor's 

"conversation." Because the voters could find that Governor Dunleavy is unsuited for 

office and incompetent in how he went about exercising his veto power in June, Plaintiff 

has articulated valid grounds for recall under the lack of fitness and incompetence prongs. 

The Attorney General's recommendation has two responses to this allegation that 

apply to all grounds for recall. 183 First, he asserts that this allegation is too vague and fails 

to state a ground with sufficient particularity that the Governor could respond to. 184 But 

there is no question that the Governor should understand the allegation to be that his vetoes 

went so far as to interfere with the legislature's constitutional duties to provide for health, 

education, and welfare. The Attorney General seems to suggest that Plaintiff needed to 

identify particular cuts. The allegation, however, is that his vetoes in total went so far as 

to violate the Alaska Constitution. The Governor has sufficient notice of this ground. 

Second, the Attorney General asserts that the Governor's vetoes are purely 

discretionary policy choices and that there is no constitutional limit whatsoever to his veto 

power. This is simply not true. As outlined in detail above, the line-item veto power cannot 

183 

184 
See Att'y Gen. Clarkson Op. at 22-23 (Exhibit 2). 
See id. (Exhibit 2). 

Motion for Sununary Judgment 
Recall Dunleavy v. State of Alaska, Division of Elections 
Case No. 3AN-19-10903CI 

Page 47of55 

000424

EXC 000058



be used to violate the separation of powers, 185 or impermissibly encroach on a 

constitutionally-mandated legislative appropriation. 186 

In deciding whether there is a permissible ground for recall, this court does not need 

to decide whether Governor Dunleavy' s vetoes actually violated separation of powers by 

treading on the legislature's affirmative duties to provide for the health, education, and 

welfare of Alaskans. This court must instead determine whether, assuming all of the facts 

alleged are true, a valid legal claim is stated. 187 It is for the voters to decide whether the 

Governor's vetoes interfered with the legislature's constitutional duty to fund education, 

health, and welfare of Alaskans. The application articulated a valid legal ground for recall. 

E. The Allegation That Governor Dunleavy Acted Incompetently When He 
Mistakenly Vetoed $18 Million More Than He Intended To Strike States 
A Legally Sufficient Ground For Recall. 

1. Factual basis for this claim 

Governor Dunleavy vetoed approximately $440 million on June 28, 2019. 188 

Included were two multi-million dollar cuts to Medicaid-a surprise to his own DHSS 189
-

185 

186 
See Thomas, 569 P.2d at 795. 
See Simpson, 129 P .3d at 44 7. 

187 Meiners v. Bering Strait Sch. Dist., 687 P.2d 287, 301 (Alaska 1984) ("If the [recall] 
petition alleges violation of totally non-existent laws, then it would not allege failure to perform 
prescribed duties. But ... [ w ]here the petition merely characterizes the law in a way different than 
the official (or his or her attorney) would prefer, he or she has an opportunity to put his or her 
rebuttal before the voters, alongside the charges contained in the petition."). 
188 See Press Release, Governor Michael J. Dunleavy, Dunleavy Serious About Balancing 
Budget, Eliminates 50 Percent of State Deficit (June 28, 2019), 
https:// gov .alaska.gov/newsroom/2019/06/28/ dunleavy-serious-about-balancing-budget
eliminates-50-percent-of-state-deficit/. 
189 Excerpts from Affidavit of Donna Steward, Deputy Comm'r, Medicaid & Health Care 
Policy, Alaska Dep't of Health & Soc. Servs., ,-i 22 (Aug. 2, 2019) [hereinafter Donna Steward 
Aff.] ("The department was unaware that the governor would be reducing the Medicaid budget by 
an additional $50 million when these regulations were adopted [on the same day as the vetoes]. 
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which Governor Dunleavy thought totaled just over $77 million. 190 He vetoed $50 million 

as part of a general Medicaid services reduction, 191 and vetoed an additional (roughly) 

$27 million with the intent to eliminate adult dental Medicaid benefits. 192 These specific 

numbers were included in Governor Dunleavy' s Veto Change Record of Details, 193 as well 

as in his Veto Summary. 194 

But Governor Dunleavy actually vetoed significantly more Medicaid funds than he 

intended. Medicaid appropriations in the state's budget include monies in the state's 

general fund and also federal dollars that the state expects to receive for this federal 

program. 195 State Medicaid funds are matched by the federal government at varying 

rates. 196 Therefore, an understanding of the federal matching rate in a specific area of 

Medicaid spending is required to achieve an overall desired reduction in state Medicaid 

spending. 

The additional cuts to Medicaid due to the governor's vetoes on July 28, 2019, are currently being 
evaluated.") (Exhibit 15). 
190 See JUNE VETO CHANGE RECORD DETAILS at 60-61. 
191 Id. at 60. 
192 Id. at 61. 
193 Id. at 60-61. 
194 STATE OF ALASKA, OFFICE OF MGMT. & BUDGET, VETO SUMMARY at 5 (June 28, 2019) 
[hereinafter JUNE VETO SUMMARY], 
https://omb.alaska.gov/ombfiles/20 _ budget/PDFs/Gov _Op_ & _ MH _Veto_ Summary_ 6-28-
19.pdf. 
195 See Hearing on Budget and Fiscal Review and Updates Before S. Fin. Comm., 31st Leg., 
2d Spec. Sess. 09:41:55-09:43:03 (July 9, 2019) [hereinafter David Teal Testimony], 
http://www. akleg. gov /basis/Meeting/Detail ?Meeting=S FIN%202019-07-
09%2009: 00: 00#tab2 _ 4e (testimony of David Teal, Director of Legislative Finance). 
196 See Donna Steward Aff. at -,r 18 ("The Medicaid program is a joint federal/state program 
that requires funding from both parties. The general split of funding is 50/50 but depending on the 
recipient or services provided, more funding may be available from the federal side, that is, more 
federal money is allocated to split than state dollars.") (Exhibit 15). 

Motion for Summary Judgment 
Recall Dunleavy v. State of Alaska, Division of Elections 
Case No. 3AN-19-10903CI 

Page 49of55 

000426

EXC 000060



There is no question that Governor Dunleavy wanted to eliminate adult dental 

Medicaid benefits in Alaska. 197 Two of his veto budget documents correctly accounted for 

the two-to-one federal match for that service. 198 But his actual veto did not. 199 To achieve 

an overall reduction of $27,004,500 to eliminate the program, Governor Dunleavy should 

have vetoed $8,273,600 in state funds and $18,730,900 in federal funds to achieve his 

stated intent. 200 

But instead of vetoing $8,273,600 in state funds to achieve an overall reduction of 

$27,004,500 in Medicaid funds, Governor Dunleavy vetoed $27,004,500 in state funds. 201 

This means Governor Dunleavy vetoed over $18.7 million in state Medicaid funds beyond 

what he needed to eliminate adult dental benefits.202 Because line-item vetoes are binding 

unless overridden,203 Governor Dunleavy's uncorrected mistake would have caused the 

state to lose an additional $18. 7 million in state Medicaid dollars-as well as a substantial, 

unknown amount of federally-matched dollars-if he had not been given a second chance 

to address this veto. Conservative estimates put that additional loss of federal funds at 

197 

198 

199 

200 

JUNE VETO CHANGE RECORD DETAILS at 61; JUNE VETO SUMMARY at 5. 
JUNE VETO CHANGE RECORD DETAILS at 61; JUNE VETO SUMMARY at 5. 
See ch. 1, § 1, at 20-21, 1 SSLA 2019 (as amended) (Exhibit 16). 
JUNE VETO CHANGE RECORD DETAILS at 61; JUNE VETO SUMMARY at 5. 

201 Ch. 1, § 1, at 20-21, lSSLA 2019 (as amended) (Exhibit 16). 
202 See David Teal Testimony, supra note 195. 
203 See Wielechowski v. State, 403 P.3d 1141, 1152-53 (Alaska 2017) (looking to the enacted 
appropriations bill, as amended, to determine line-item vetoes). 
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• 
roughly $40 million, 204 the equivalent of over 10, 000 Alaskans completely losing their 

A1edicaid benefits .205 

Luckily for Alaska's Medicaid recipients, the legislature gave the Governor the 

opportunity to correct his error. In a special session, the legislature restored Medicaid 

funding for adult dental benefits, which put this issue before the Governor a second time. 

Responding to the second appropriations bill, Governor Dunleavy vetoed the correct 

$8,273,600 in state funds to achieve his stated desired goal of eliminating the program on 

August 19, 2019.206 In a lengthy explanation, Governor Dunleavy admitted that he kept 

"$18, 730,900 in [state] general funds that ... [he] never intended to be vetoed" back in 

June.207 

2. Governor Dunleavy's mistaken Medicaid veto demonstrated 
incompetence. 

Governor Dunleavy's mistaken veto of over $18.7 million in federally-matched 

state Medicaid funds is a clear demonstration of incompetence. And the mistake was not 

204 See cf EVERGREEN ECONS., LONG-TERM FORECAST OF MEDICAID ENROLLMENT AND 
SPENDING IN ALASKA: FY2019-FY2039, at 6 (Sept. 25, 2018) [hereinafter EVERGREEN ECONS.], 
http://dhss.alaska.gov/fms/Documents/AK%20LongTennMedicaidFcast_MESA%20FY2019%2 
Oto%20FY2039.pdf ("project[ing] federal participation will be approximately 67 percent [in 
FY2020.]"). 
205 See id. at 2, 5, 16 (showing the average Medicaid enrollee receives care costing just under 
$10,000 per year in Alaska). In other words, a $40 million loss in funds would remove funding 
equivalent to the amount necessary to cover roughly 4% of Alaska's currently-enrolled Medicaid 
population. See id. at 2, 25. 
206 Ch. 2, § 1, at 5, 2SSLA 2019 (as amended) (Exhibit 17). 
207 See STATE OF ALASKA, OFFICE OF MGMT. & BUDGET, HB 2001 FY20 POST-VETO CHANGE 
RECORD DETAIL at 27 (Aug. 19, 2019) [hereinafter AUGUST VETO CHANGE RECORD DETAIL], 
https://omb.alaska.gov/ombfiles/20 _ budget/PDFs/FY20 _ HB2001 _Post_ Veto_ CR_ Detail_ 8-19-
19.pdf ("[U]pon advice from [the] Department of Law, ... I have ... maintain[ ed] the $18,730,900 
in general funds that were never intended to be vetoed .... ") (Exhibit 18). 
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trivial; the impacts of this multimillion-dollar mistake could have been devastating to the 

more than 10,000 Alaskans who might not have been able to obtain Medicaid benefits.208 

Governor Dunleavy has attempted to downplay this grievous mistake by refusing to 

directly admit to it.209 But Governor Dunleavy did make this mistake, shown by his own 

admission,210 and by his leaving the correct amount of previously-vetoed funds in a 

subsequent appropriations bill.211 His multimillion-dollar mistake shows an "[in]ability to 

perform ... required duties,"212 and is thus a demonstration of incompetence sufficient to 

establish a ground for recall. 

3. Governor Dunleavy's mistaken Medicaid veto demonstrated lack 
of fitness and neglect of duty. 

Governor Dunleavy's mistaken Medicaid veto also establishes that he neglected to 

perfonn his duty as Alaska's chief executive, and it demonstrates lack of fitness through 

his inappropriate, uninformed behavior. DHSS, a department within his own 

administration, was blindsided by Governor Dunleavy's extensive Medicaid vetoes.213 

Governor Dunleavy easily could have avoided his error if he had consulted with DHSS 

before making his line-item vetoes. An executive who makes such dramatic funding 

choices, without consulting impacted agencies-and without considering the impact to tens 

208 See EVERGREEN ECONS. at 2, 5, 16, 25. 
209 See AUGUST VETO CHANGE RECORD DETAIL at 27 (Exhibit 18). 
210 See id. ("[U]pon advice from [the] Department of Law, ... I have ... maintain[ed] the 
$18,730,900 in general funds that were never intended to be vetoed .... ") (Exhibit 18). 
211 Ch. 2, § 1, at 5, 2SSLA 2019 (as amended) (Exhibit 17). 
212 See Coghill v. Rollins, Memorandum Decision, 4FA-92-01728CI, at 23 (Alaska Super. 
Sept. 14, 1993) ("Incompetence for purposes of recall must relate to a lack of ability to perform 
the official's required duties.") (Appendix D). 
213 See Donna Steward Aff. at if 22 (Exhibit 15). 
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• 
of thousands of Alaskans-acts inappropriately and is incompetent and unfit for the office. 

The application states sufficient legal grounds of neglect of dulies, incompetence, and lack 

of fitness based on the mistaken Medicaid veto. 

The Attorney General's recommendation against certification concedes the 

Governor's mistake, but calls it a "scrivener's error" without legal impact. 214 But there is 

no "scrivener's error" exception to any of the statutory grounds for recall. Recall Dunleavy 

has therefore made a prima facie case of incompetence. The Governor may make the 

arguments that the Attorney General advances as part of his rebuttal, but the availability of 

defenses does not mean the recall application fails to state a valid ground. 

IV. CONCLUSION 

Because the power to recall public officials is fundamentally a part of our political 

process, the "statutes relating to . . . recall, like those relating to the initiative and 

referendum, 'should be liberally construed so that "the people [are] permitted to vote and 

express their will .... " ' "215 Attorney General Clarkson's recommendation resulting in 

the rejection of Recall Dunleavy's application is a textbook example of how to create 

"artificial technical hurdles" designed to stymie the recall process.216 Ignoring case law, 

prior Attorney General opinions addressing recalls, and the Alaska Supreme Court's 

direction to liberally construe recall statutes, Attorney General Clarkson unlawfully 

214 See Att'y Gen. Clarkson Op. at 23-25 (Exhibit 2). 
215 Meiners v. Bering Strait Sch. Dist., 687 P.2d 287, 296 (Alaska 1984) (second and third 
alterations in original) (quoting Boucher v. Engstrom, 528 P.2d 456, 462 (Alaska 1974)). 
216 Id. (citingHazelwoodv. Saul, 619 P.2d499, 500-01(Colo.1980); Westpyv. Burnett, 197 
A.2d 400, 404 (N.J. Super. Ct. App. Div. 1964)). 
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recommended denying the application by ratcheting up and narrowing the meanings of the 

grounds-lack of fitness, incompetence, and neglect of duties-as well as the requirement 

that the grounds be "described in particular in not more than 200 words."217 

If this administration sees fit to change recall law, it can seek a legislative change. 

But as with initiatives, "the sponsors ... have relied on [court] precedents in preparing the 

present [application] and undertaking the considerable expense and time and effort needed 

to place it on the ballot."218 Defendants cannot be allowed to defeat the recall by changing 

the rules of the game after the application was submitted. 

Each of the five allegations in the recall application states three legally sufficient 

grounds for recall of Governor Dunleavy: lack of fitness, incompetence, and neglect of 

duties. So long as an allegation meets one of these three grounds, it is properly included 

in the application. Upon completion of the review for legal sufficiency, this court should 

certify the recall application as submitted, and order the immediate distribution of recall 

petition booklets to Recall Dunleavy. 

217 

218 
AS 15.45.500(2). 
Yute Air Alaska, Inc. v. McAlpine, 698 P.2d 1173, 1180-81 (Alaska 1985). 
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IN THE SUPERIOR COURT FOR THE STATE OF ALASKA 

THIRD JUDICIAL DISTRICT AT ANCHORAGE 

VALLEY RESIDENTS FOR A CITIZEN 
LEGISLATURE and TOM BAIRD, 

Plaintiffs, 
vs. 

THE STATE OF ALASKA, Division of 
Elections and LAURA A. GLAISER, Director 
Of the Division of Elections, 

Defendants, 

SENATOR SCOTT OGAN, 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

Intervenor. ) 
______________ )Case No. SAN-04-06827 Cl 

ORDER REGARDING PENDING MOTIONS 

Plaintiffs and Intervenor Senator Scott Ogan {hereinafter referred to jointly as 

plaintiffs} challenge the decision of the director of the Division of Elections that certified 

an application for a petition to recall Senator Ogan. The plaintiffs assert that the recall 

petition is legally Insufficient for several reasons. Before the court is the plaintiffs' 

motion for injunctive relief, In which the plaintiffs seek an order from this court directing 

the Division of Elections to withdraw certification of the application for recall and void the 

recall petition. Both parties also filed motions for partial summary judgment. For the 

reasons expressed below, this court denies the plaintiffs' motion for Injunctive relief and 

grants the defendants' motion for partial summary judgment. 
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. ·, FACTUAL BACKGROUND 

Senator Ogan was elected in District H to the Alaska State Senate in November 

2002. 

On February 17, 2004, an application for the recall of Senator Ogan was filed 

with the Division of Elections. In Its original form as submitted on that date, the 

application's stated grounds for recall were as follows: 

Senator Scott Ogan demonstrated corruption in office by 
actively promoting legislation, directly benefiting business 
interests of his employer Evergreen Resources, (Evergreen), 
instead of protecting the private property and due process 
rights of his constituents. 

Ogan's legislative activities enabled Evergreen to acquire coal 
bed methane (CBM) leases knowing it would deprive his Mat
su Valley constituents of actual notice of leases and therefore 
their constitutional right to due proces$, demonstrating neglect 
of duty. 

Ogan neglected his duties to constituents by promoting 
Evergreen in legislative committee, misstated important facts 
(3-28-03), and was even listed as Evergreen's corporate 
contact in its legislative materials submitted to the House Oil 
and Gas Committee hearing on HB 69. 

Ogan did not abstain from voting on HB 69, which reduced 
local control over CBM development that directly benefited his 
employer, Evergreen. 

Ogan's persistent and irreconcilable conflict of interest between 
his duties to his constituents and his activities as an Evergreen 
and CBM industry promoter demonstrate his inability to 
recognize his obvious conflict, a failure in ethical judgment that 
shows lack of fitness to serve in public office, incompetence, 
and neglect of duty. 

[Ex. 3 to Plalntiff s TRO Memo. at 1.) 

On April 9, 2004, Laura Glaiser, the director of the Division of Elections, certified 

the recall petition, but with several deletions to the statement of grounds. She informed 

Valley Residents v. State, 3AN...Q4..6827 Cl 
Order re Pending Motions 
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I' the recall sponsor that she had struck from the appfication "language that does not meet 

the particularity requirement or is a legal allegation asserting non-existent laws." [Ex. 4 

to Plaintiff's TRO Memo. at 1.) Glasier's deletions were as follows: 

Senator Scott Ogan demonstrated corruption in office by 
actively promoting legislation, directly benefiting business 
interests of his employer Evergreen Resources, (Evergreen), 
iAstead of protesting tt:ie private property ane dl:le prooess 
rights ef t:\is senstib:1ents. 

Ogan's legislative activities enabled Evergreen to acquire coal 
bed methane (CBM) leases knowing It would deprive his Mat
su Valley constituents of actual notice of leases aREI tReFefeFe 
their oenstiwtional Fight ta due prosess, demonstrating neglect 
et a1:1ty. 

Ogan neglected his duties to constituents by promoting 
Evergreen in legislative committee, misstated impeFtaAt faots 
(3 28 03), and was even listed as Evergreen's corporate 
contact in its legislative materials submitted to the House Oil 
and Gas Committee hearing on HB 69. 

Ogan did not abstain from voting on HB 69, which reduced 
local control over CBM development that directly benefited his 
employer, Evergreen. 

Ogan's persistent and irreconcilable conflict of interest between 
his duties to his constituents and his activities as an Evergreen 
and CBM industry promoter demonstrate his inability to 
recognize his obvious conflict, a failure in ethical judgment that 
shows lack of fitness to serve in public office, lnoompeteAse, 
and neglect of duty. 

On April 23, 2004, the Legislative Ethics Committee issued a Draft Advisory 

Opinion, in which it responded to hypothetical questions that had been posed to the 

committee by Senator Ogan. 

On May 6, 2004, the plaintiffs filed this civil action. However, the plaintiffs did not 

file any motion in this action so as to bring the issue before the court until August 5, 

2004, shortly after the recall sponsors had filed signed petitions with the Division of 

Valley Residents v. State, 3AN-04-e827 Cl 
Order re Pending Motions 
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• f 
Elections in an amount which, if approved, would be sufficient to place the recall petition 

on the November ballot. 

On August 5, 2004, the plaintiffs filed a motion for a temporary restraining order 

andlor preliminary injunction. The following day, August 6, 2004, the defendants filed a 

motion seeking partial summary judgment for the defendants on the plaintiffs' claims for 

injunctive relief. The plaintiffs filed a cross-motion for summary judgment on these 

same claims on August 16, 2004. Neither party has sought summary judgment on the 

plaintiffs' due process claim. On August 19, 2004, Senator Ogan moved to intervene in 

the case, and the defendants filed a non-opposition to his intervention on that same 

date. 

Oral argument on all pending motions was held on August 20, 2004. Senator 

Ogan's motion to intervene was granted at the outset of oral argument, and he then 

joined in the plaintiffs' motions. 

Standard of Review 

Summary judgment shall be granted if the record demonstrates that no material 

facts are genuinely disputed and a party Is entitled to judgment as a matter of law. Civil 

Rule 56. If summary judgment Is appropriate as to any claim, then a final decision on 

the merits is entered as to such claim and the issue of whether a preliminary injunction 

should be entered until a final decision is entered becomes moot with respect to that 

claim. 

Neither side has sought summary judgment with respect to the plaintiffs' due 

process claim. Instead, plaintiffs have sought to enjoin the certification of the recall 

petition on a temporary basis while the due process issue is determined. Determination 

Valley Residents v. State, 3AN--04-6827 Cl 
Orcie; re Pending Motions 
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• 
of whether a preliminary Injunction should be issued requires consideration of three 

factors: "(1) the plaintiff must be faced with irreparable harm: (2) the opposing party 

must be adequately protected; and (3} the plaintiff must raise serious and substantial 

questions going to the merits of the case; that is, the issues cannot be frivolous or 

obviously without merit." North Kenai Peninsula Road v. Kenai Peninsula Borough, 850 

P.2d 636, 639 (Alaska 1993). "The 'serious and substantial question' standard appHes 

only where the Injury which will result from the . . . preliminary injunction can be 

indemnified by a bond or where it is relatively slight in comparison to the injury which 

the person seeking the injunction will suffer if the injunction is not granted." State v. 

United Cook Inlet Drift Ass'n., 815 P.2d 378 (Alaska 1991 )(citations omitted). 

Otherwise, the plaintiffs must show "probable success on the merits" before a 

preliminary lnjunctlon can be Issued. Jjh at 379. 

Legal Framework 

Article XI, Sect(on 8 of the Alaska Constitution provides as follows: 

All elected public officials In the State, except judicial officers, 
are subject to recall by the voters of the State or political 
subdivision from which elected. Procedures and grounds for 
recall shall be prescribed by the legislature. 

The statutory prQvisions regarding the recall of legislators are set forth In Title 15 

of the Alaska Statutes. In Alaska, state legislators are subject to recall only for specified 

reasons. AS 15.45.510, enacted in 1960, provides: "The grounds for recall are (1) lack 

of fitness, (2) incompetence, (3) neglect of duties, or (4) corruption." A recall petition, or 

application, is submitted to the director of the Division of Elections fer review, where it is 

either certified or the recall committee is notified of the grounds for the director's refusal 

to certify the application. AS 15.45.540. AS 15.45.550 sets out the four bases for 

Valley Residents v. State, 3AN-04-6827 Cl 
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denial of certification. Here, the plaintiffs assert that the recall application failed to meet 

one of these required bases in that statute: "The application is not substantially In the 

required form." AS 15.45.550(1 ). Any person aggrieved by a determination made by 

the director with respect to a recall application may seek judicial review of that 

determination pursuant to AS 15.45.720. 

The Alaska Supreme Court has not directly addressed the statutory recall 

provisions for legislators set forth in Title 15 that are at issue in this litigation. However, 

that court has addressed the recall provisions for municipal officials contained in Title 

29. Although the statutory grounds for recall are different for municipal officials than for 

state legislators, 1 the principles enunciated by the Alaska Supreme Court regarding the 

recall process in general should apply to the recall provisions of Title 15, particularly 

since the right to recall as to all elected officials emanates from the same constitutional 

provision. Specifically, the Alaska Supreme Court has held that recall statutes should 

be "liberally construed so that 'the people are permitted to vote and express their will' 

... The purposes of recall are therefore not well served if artificial technical hurdles are 

unnecessarily created by the judiciary as parts of the process prescribed by statute.n 

Meiners v. Bering Strait School District, 687 P.2d 287, 296 {Alaska 1984)(citatlons 

omitted). Further, the Supreme Court has recognized the "need to avoid wrapping the 

recall process in such a tight legal straitjacket that a legally sufficient recall petition 

could be prepared only by an attomey who is a spec;alist in election law matters." Id. at 

301. 'We emphasize that it is not [the court's] role, but rather that of the voters, to 

assess the truth or falsity of the allegations in the petition." kL. at 305, n.18. 

1 Cf. AS 29.26.250 and AS 15.45.510. 
Valley Residents v. State, 3AN-04-6827 Cl 
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. ' Jn their filings to this court, the plaintiffs assert six separate reasons in support of 

their motion to enjoin the certification of the recall petition. The plaintiffs' allegations are 

as follows: 

(1) The grounds stated in the recall appfication are not violations of law, 

nor do they constitute any of the statutory grounds for recall; 

(2) Since Senator Ogan's alleged conduct was in accordance with the 

Uniform Rules of the Legislature and the Legislative Ethics Code, 

permitting the recall application to go forward would violate the 

doctrine of separation of powers between the court and the 

legislature: 

(3) The grounds for recall are not alleged with sufficient particularity as 

required by statute, AS 15.45.500(2); 

(4) The Division of Elections improperly revised the recall application; 

(5) The recall supporters improperly used the recall effort in order to gain 

an advantage; and 

(6) The plaintiffs and Senator Ogan are entitled to a due process h~aring 

to show that the factual allegations in the petition are false and 

misleading. 

Each of these arguments Is addressed below in turn. 

1. Are the Recall Allegations Legally Sufficient? 

Legislators in Alaska may only be recalled for one or more of the causes 

specified in AS 15.45.510: lack of fitness, incompetence, neglect of duties, or 

corruption. In reviewing the legal sufficiency of allegations in recall petitions, the court is 

Yalley Residents v, State, 3AN·04-6827 Cl 
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to "take the allegations as true" and "determine whether such facts constitute a prlma 

facie showing" of the statutory grounds for recall. Von Stauffenberg v. Committee for 

Honest and Ethic;al School Bd., 903 P .2d 1055, 1059-60 (Alaska 1995). 

Here, the director of the Division of Elections found that three of the four statutory 

bases had been adequately alleged by the recall applicants: corruption, neglect of 

duties, and lack of fitness. None of these terms are defined in the recall statutes. 

However, for purposes of the motions now before the court, the plaintiffs have accepted 

the defendants' definitions of those terms. [See Plaintiffs' Memo In Opp. to Partial 

Summary Judgment at 8.] 

a. The recall petition is legally sufficient in alleging acorruption." 

For purposes of this action, the parties have agreed that "corruptionR in the 

context of recall of a legislator means (1) intentional conduct, (2) motivated by private 

self-interest, (3) in the performance of work as a legislator, and (4) that violates one or 

more provisions of the Legislative Ethics Act (AS 24.60.030 et. seq.) or other statutes 

intended to guard against corruptlon.2 [Defendants' Opp. to Plaintiffs' Motion for 

Injunctive Relief at 17]. 

Here, the recall application alleges that Senator Ogan actively promoted the 

Interests of his employer to the detriment of his constituents in his capacity as a 

legislator. Defendants assert that this conduct alleges a violation of AS 24.60.100, 

which provides in relevant part that "a legislator ..• may not represent another person 

for compensation before an agency, committee, or other entity of the legislative branch. 0 

2 Cf. AS 24.60.010(6): "no code of conduct, however comprehensive, can anticipate all situations In which 
violations may occur nor can it prescribe behaviors lhat are appropriate to a s1t1.1atlon; ln addition, laws 
and regulations regarding ethical responslbeities cannot teglslate morallty, eradicate corruption, or 
eliminate bad judgment." 
Valley Residents v. State, 3AN-04-6827 Cl 
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. ~ 
This court agrees with the defendants' analysis. Taking the allegations as true, which 

this court is required to do under the applicable law, the application provides sufficient 

detail to allege a violation of AS 24.60.100 constituting "corruption." 

b. The recall petition Is legallv sufficient in alleging "neglect of duty." 

Defendants. have defined "neglect of duty'' as the nonperformance of a duty of 

office established by applicable law. In this regard, the recall application states that 

Senator Ogan had neglected his duties in three ways: (1) by enabling Evergreen to 

acquire.coal-bed methane leases knowing it would deprive his constituents of notice 

and their constitutional rights to due process; (2) by promoting Evergreen in legislative 

committee; and (3) by failing to recognize an obvious conflict of interest between his 

duties to his constituents and those to his employer. The director of the Division of 

Elections found that the second and ·third of these allegations amounted to legally 

sufficient allegations of neglect of duty. The director deleted the first allegation, finding 

that this allegation. even if true, would not constitute wneglect of duty." 

AS 24.60.010 of the Legislative Ethics Act (LEA} provides, "a fair and open 

government requires that legislators . . . conduct the public's business in a manner that 

preserves the integrity of the legislative process and avoids conflicts of interest or even 

appearances of conflicts of interest." To this end, AS 24.60.030(a)(1) prohibits 

legislators from accepting 0 a benefit other than official compensation for the 

performance of public duties." By allegedly taking action In violation of the statutory 

standards of conduct set forth in the LEA, Senator Ogan is alleged to have neglected 

his duties, which in this context over1aps with the ground of "corruption." Irrespective of 

Valley Residents v. State, 3AN-04-6827 Cl 
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the overlap, the petition as approved is legally sufficient in its allegation of uneglect of 

duty." 

c. The recall petition Is legally sufficient in alleging alack of fitness." · 

The defendants have defined "lack of fitness" as unsuitability for office 

demonstrated by specific facts related to the recall targefs conduct in office. [Defs. 

Opp. to lnj. Relief at 26.) Here, the recalJ applicants have asserted that Senator Ogan 

undertook official conduct for private gain, while failing to recognize the detriment to his 

constituents of that official conduct. The allegations, which all relate specifically to the 

alleged conflict between Senator Ogan's loyalty to his employer and to his constituents, 

are legally sufficient grounds for "lac~ of frtness" under AS 15.45.51 O. 

2. The doctrine of separation of powers is inapplicable. 

Plaintiffs argue that this court should enjoin the Division's actions because the 

Uniform Rules of the Legislature required Senator Ogan to vote on HB 69. Also, the 

plaintiffs have asserted that the Advisory Opinion of the Legislative Ethics Committee 

should be dispositive. 

The Advisory Opinion was based on a set of hypotheticals presented to the 

Committee by Senator Ogan. It is not disposltive of this specific legal dispute. 

Moreover, the Opinion concluded with the admonition that "you should strictly separate 

the work that you are otherwise compensated for In your private life from your actions 

as a public official." It is this alleged failure by Senator Ogan to separate his work for 

Evergreen from his legislative duties that forms the undertying basis of the recall 

applicants' claim. [Def. Opp. to lnj. Relief, Ex.2, page 9]. 

Valley Residents v. State, 3AN-04-6827 Cl 
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Nor are the Uniform Rules applicable. Those rules preclude a legislator from 

abstaining on a vote for the final passage of a bill "unless the [legislative body] for 

special reasons permits a member to abstain.9 Uniform Rule 34(b). Here, Senator 

Ogan does not expressly indicate that he requested to abstain from the vote on HB 69 

when the bill came befo~ the entire Senate. See Ogan Aff. at 10. Moreover, the 

Legislative Ethics Act refers to the Uniform Rules' requirement to vote over a legislator's 

objection in cases where the legislator "has an equity or ownership jnterest in a 

business." See AS 24.60.030(g). The recall applicants' petition here is not based on a 

claim that Senator Ogan had an equity or ownership interest in Evergreen. Rather, it is 

based on an allegation that Senator Ogan was representing the interests of his 

employer, Evergreen, in his actions before and within the legislature, rather than 

representing the interests of his constitu.ents -- conduct which is precluded by AS 

24.60.100. Unlike AS 24.60.030, there is no Uniform Rules reference in AS 24.60.100 

that could require a legislator to vote after seeking abstention when that legislator was 

allegedly representing another person for compensation before the agency or 

committee. 

3. The grounds for recall are alleged with sufficient particularity. 

The Plaintiffs also assert that the Division erred in approving the recatl petition 

because the grounds for recall were not alleged with sufficient particularity. AS 

15.45.500(2) requires that "the grounds for recall [be] described in particular in not more 

than 200 words. n 

In ~n Stauffenberg, 903 P.2d 1055, the Alaska Supreme Court held that 

allegations in a school board recall petition lack sufficient particularity. There, the 

Valley Residents v. State, 3AN-04-6827 Cl 
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petitioners had alleged that the school board members had violated Alaska law by 

meeting in an improper, closed-door executive session to discuss retention of a school 

employee. Since Alaska law expressly permits school boards to meet in executive 

session while discussing certain personnel Issues, the court held that the allegations 

were legally insufficient. Moreover, with executive sessions for such personnel issues 

expressly permitted by statute, the court founds that the allegations lacked sufficient 

particularity when they faffed to explain why entering into executive session violated 

Alaska law. 

This court does not read von Stauffenbera to require recall petitioners to state the 

precise statute(s) that are alleged to have been violated in all instances. To do so 

would create the type of "arttficial technical hurdle" and Ntight legal straitjackef' that the 

Supreme Court proscribed in Meiners. 687 P.2d at 296, 301. Unlike Von Stauffenberg, 

the alleged conduct of Senator Ogan ·that formed the basis of the petition is not 

expressly authorized by statute. The recall petition has sufficient particularity in these 

circumstances. 

4. The recall apolication is legalll'. sufficient as revised. 

Plaintiffs also assert that the recall election should be enjoined because the 

Division improperly edited the recall petition. Nlmportant considerations of public policy 

favor an approach that places all legally sufficient charges on the recall ballot to avoid 

erecting 'artificial technical hurdles' to recall and allow the process to operate in a way 

that permits the electorate to express its will.n Matanuska Elec. Ass'n v. Rewire the Bd., 

36 P.3d 685, 693 (Alaska 2001 )(quoting Meiners, 687 P. 2d at 291 ). 

Valley Resi!i~otsJr. State, 3AN-04-6827 Cl 
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Here, the Division did not change any of the words In the recall application. 

However, it did delete several words and phrases it concluded were legally insufficient. 

As_the defendants note, it is primarily the recall sponsors - not the target of the recall -

who are most affected when the Division deletes language from the application, and it is 

those sponsors who can either submit a new petition for review, seek judicial review of 

the Division's deletions, or proceed with the petition as amended. The impact of 

deletions on the recall target Is far less substantial, so long as standing alone, the 

remainder of the petition can be given legal effect. Since this court has already 

concluded that the petition as approved by the Division was legally sufficient, the 

plaintiffs' challenge to the Division's deletions is wHhout merit. 

5. The motives of the recall supporters are not a relevant consideration for 
i1.1dicial review of the recall petition. 

Plaintiffs also argue that the recall election should be enjoined because Uthe 

recall supporters have used the recall as a weapon to coerce illegal legislative conduct.p 

[Plaintiffs' Memo. for lnj. at 21.] But analysis of the motivations of citizens behind a 

recall petition is outside the scope of judicial review of the petition. Moreover, as 

defendants correctly note, each of the sponsors and signatories of a recall petition may 

well have different motivations. Rather, in reviewing allegations in recall petitions, this 

court Is to accept the allegations as true and determine whether such alleged facts 

constitute a prima facie showing of grounds for recall. See von Stauffenbero, 903 P.2d 

at 1059. 

6. Plaintiffs are not entitled to a preliminary injunction oending a judicial 
determination as to whether Alaska's constitutional right to due 
process entitles the plaintiffs to an evidentiarv hearing_~s to the trutti 
or falsity of the allegations in the recall petition. 

Valle}:' Residents v. State, 3AN-Q4.-6827 Cl 
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The plaintiffs and Senator Ogan assert that they are entitled to a due process 

hearing to show that the factual allegations in the recall petition are false and 

misleading. The interface between the constitutional right to due process, on the one 

hand, and the constitutional right to recall elected officials, on the other hand, has not 

been resolved by the Alaska Supreme Court.3 Simply stated, to what extent should a 

judge make a preliminary determination as to the truth or falsity of allegations in a recall 

petition that is legally sufficient on its face before the petition is submitted to the voters? 

The defendants did not seek summary judgment on the plaintiffs' due process 

claim. Nor did the plaintiffs address the Issue directly in their summary judgment 

pleadings. Accordingly, the court will not grant summary judgment to either party on the 

due process claim at this time. instead, the issue will be discussed in the context of the 

plaintiffs' motion seeking issuance of a preliminary injunction that would halt the recall 

certification pending determination of the due process claim. 

In balancing the hardships, the constitutional right of citizens to seek the recall of 

their elected officials is of a high magnitude. As the Alaska Supreme Court noted in 

Meiners, the constitutional provision for recall, together with the rights of initi~tive and 

referendum, "give voters a check on the activities of their elected officials above and 

beyond their power to elect another candidate when the incumbent's term expires." 687 

P.2d at 294. plike the initiative and referendum, the recall process is fundamentally a 

part of the political process.p Id. at 296. Thus, even if Senator Ogan has a protected 

due process right to a legislative position for a specified term, he acceded to that 

3 In vpn Stauffenbero, 903 P.2d at 1061, the Alaska Supreme Court declined to consider this due 
process Issue because II was raised for the first time on appear, rather than before lhe trial court. See 
also Meiners, 687 P.2d et 304, n.7. 
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legislative position subject to the constitutional right of Alaska's citizens to seek his 

recall before the end of the specified term. And permitting the recall issue to go before 

the voters in Senate District H does not necessarily mean that Senator Ogan is faced 

with irreparable harm. Rather, it will be for the voters of that district to exercise their 

constitutional right on the recall question, and only after Senator Ogan is accorded his 

statutory right to provide to the voters his justification for his conduct in office. See AS 

15.45.680. Moreover, the recall statutes, with their requirements that the petition 

specify the grounds for recall with sufficient particularity and their provision for judicial 

review, accord a measure of procedural protections to the incumbent prior to the 

electorate's substantive consideration of the recall petition. In considering whether to 

issue a preliminary injunction, this court finds that the balance of hardships tips 

decidedly in favor of the constitutlonai right of the electorate to consider a petition to 

recall an elected official in a timely manner. 

Moreover, given the repeated holdings of the Alaska Supreme Court that in 

evaluating recall petitions, courts are not to assess the truth or falsity of the allegations, 

this court finds that the plaintiffs have failed to demonstrate probable success on the 

merits on this due process claim. "The political nature of the recall makes the 

legislative process, rather than judicial statutory interpretation, the preferable means of 

striking the balances necessary to give effect to the Constitutional command that 

elected officials shall be subject to recall.a Meiners, at 296. There is no statutory 

provision for an evidentiary hearing before a judge to assess the validity of the recall 

allegations. Therefore, the certification of the recall petition will not be enjoined on the 

basis of the due process challenge raised by the plaintiffs. 
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. , , . 

Conclusion 

For the foregoing reasons, the court GRANTS the defendants' motion for 

summary judgment on Counts I through Ill of the plaintiffs' complaint, and DENIES the 

plaintiffs' motion for a preliminary injunction with respect to Count IV of the plaintiffs' 

complaint. ~ 

DATED this 25-/ day of August, 2004. 

I cetti~ 11.1a1 on f'- Q2 Lf-:!!_f_ 
a copy or the ribo~·e was mailed to each of 
lhe ~ .: . ; · a their addresses of record: ~ 

~J..io 
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gentlemen. 

Please give me about seven minutes to ten 

minutes or so to review these notes, excuse 

myself. I'll be back in the courtroom, let's 

make it right at 11:30, and hopefully I'll be 

able to give you my thoughts at that point. 

So we'll be off record. 

(Off record) 

(Off-record comments) 

THE COURT: All right. We're back on 

record, and everyone that should be here is 

here. 

Mr. Barnhill, you're still here? 

MR. BARNHILL: Yes, Your Honor. 

THE COURT: All right. Thank you. 

First of all, I want to thank the 

parties, and especially counsel, for your 

excellent briefing on this issue. And I've 

got to say to anyone in the audience that's 

interested. If you want to get a real 

experience of seeing how excellent lawyers 

will brief issues that are very interesting 

and have a lot to say about how in Alaska 

matters of elections and recalls are dealt 

with and thought about, I really commend to 
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you that you might take a look at the briefs 

and the argument that the counsel has put 

together. A-plus gentlemen, and ma'am. 

And also, I want to thank counsel for 

taking time right immediately before the 

Christmas holiday, and again between Christmas 

and New Year's, for putting these briefs 

together on an expedited basis. I know that 

this worked a hardship in your personal lives 

and probably in your professional lives. And 

under the circumstances, again, you did an 

excellent job and I appreciate that and I 

thank you. 

MR. JACOBUS: Thank you, Your Honor. 

THE COURT: All right. The court finds 

that the proposed petition as a whole fails to 

allege sufficient facts with particularity 

regarding Senator Stevens' alleged conduct in 

office, conduct as a legislator that violates 

any law, much less the Legislative Ethics Act 

or other anti-corruption statutes, Alaska law, 

or the Alaska Constitution, such as to make 

out a prima facie case of corruption in off ice 

or lack of fitness. 

The only issue that the court is asked to 
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review today is the question "is the petition 

substantially in proper form." That is, does 

it describe grounds for recall with sufficient 

particularity; and if so, do the alleged facts 

make a prima facie case for lack of fitness or 

corruption. And as I've just indicated, my 

answer to that question is no. 

Not at issue are the other technical 

requirements for persons in the plaintiff's 

position seeking to get a petition for recall 

on the ballot. In other words, the issues of 

the name and office of the recall target, the 

required information regarding qualified 

voters, the required information regarding the 

recall committee; none of those things are in 

issue. 

My decision is guided strictly by the 

statutes that are pertinent here, the Alaska 

Constitution itself, and the two cases that 

we've all referred to. I have not reached my 

decision with reference to any of the 

extraneous information that's been provided by 

any of the parties. There's been no motion to 

strike any of that material, and obviously I'm 

not going to strike it; it can remain as part 
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of the record for appellate review. 

The principle statutes are as follows: 

Section 15.45.500 of the Alaska Statutes 

pertains to the form of the application for 

recall petition. And it says in pertinent 

part, "The application must include the 

grounds for recall described in particular in 

not more than 200 words." And if this statute 

has any meaning at all, the phrase "described 

in particular" is something that the court is 

required to consider as it reviews the 200 

words or less in any given petition. 

Section 15.45.510, grounds for recall, 

state: "The grounds for recall are (1) lack 

of fitness, (2) incompetence, (3), neglect of 

duties, or (4) corruption." The statutes do 

not define these particular grounds. There 

are no regulations that define these grounds, 

so the court looks to definilions that are 

proposed by or used by the parties, and that's 

certainly what I have done today. 

The grounds in this case, or the 

definitions, I should say, were taken from a 

prior case, the Valley Citizens case 

previously referred to, or Valley Residents, I 
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should say. In there, the parties defined 

lack of fitness to be "unsuitability for 

office demonstrated by specific facts related 

to the recall target's conduct in office." 

And again, as I look at this, I'm mindful 

that specific facts need to be alleged that 

relate to the recall target's conduct in 

office, not his conduct generally, not 

necessarily his conduct in other contexts, but 

his conduct in office. 

Corruption was defined in Valley 

Residents and by the parties in this case. 

"Corruption, in the context of recall of a 

legislator means, 1, intentional conduct; 2, 

motivated by private self-interest; 3, in the 

performance of work as a legislator; and 4, 

that violates one or more provisions of the 

Legislative Ethics Act, or other statutes 

intended to guard against corruption." 

And again, I am drawn to the phrase 

"intentional conduct in the performance of 

work as a legislator." 

And then finally, Alaska Statute 

15.45.550 refers to the basis of denial of 

certification by the director of the Division 
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of Elections. And this says, in part, "The 

director shall deny certification upon 

determining that the application is not 

substantially in the required form." 

And "in the required form" goes to the 

question of whether or not under the language 

in law set out by the Alaska Supreme Court in 

the Meiners case and also in the Von 

Stauffenberg case, whether or not there are 

sufficient facts alleged with particularity 

pertaining to the recall target's conduct as a 

legislator that then would make out a prima 

facie case indicating that either a lack of 

fitness is demonstrated or corruption is 

demonstrated. And the court does not, and I 

have not and I will not make any finding or 

offer any thought whatever on whether the 

allegations contained in the petition are true 

or not, because as Mr. Jacobus has very 

correctly argued, that's a matter ultimately 

for the voters. 

The following principles I think are true 

and are important in my decision. First, the 

Alaska legislature is a citizen legislature. 

And for an interesting review of argument on 
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that, I would commend to anyone who is 

interested, the amicus curiae's brief on that 

point, and also the resources or sources of 

information that were cited in that brief. 

Second, legislators are expected and 

permitted to work and earn their living, and 

of necessity most of them are going to work 

for private employers, whether it's themselves 

or someone else. 

Third, it is not presently unlawful for a 

legislator to work as a consultant. 

Fourth, it's not presently unlawful for a 

legislator to work as a consultant even for a 

politically involved entity, such as VECO is 

alleged to be. 

Now I would say by way of comment with 

respect to these last two principles, these 

are public policy issues that are expressly 

delegated by the Alaska Constitution to the 

legislature. In other words, the constitution 

expressly states that the legislature is the 

body that's going to ultimately be responsible 

for determining what is and is not unlawful or 

what is or is not proper for an individual 

legislator to do, in terms of what an 
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appropriate grounds of recall is going to be. 

That was debated extensively by the 

constitutional convention. The argument went 

back and forth. Some members of the 

convention argue that there should be no 

grounds whatever and it should be left up 

specifically to the citizens just to say, you 

know, we don't like this person, for whatever 

reason, and we would like to have this person 

submit to a recall. Other members of the 

convention wanted to have very specific and 

very legalistic and limiting terms. And 

ultimately, as the Supreme Court recited in 

the Meiners case, Alaska has taken a 

middle-of-the-road approach here rejecting 

both ends of those spectrum. 

These issues are also political issues 

which Alaska citizens through either voting, 

through the nomination process, through the 

primary process, were ultimately, potentially 

through the initiative'process, may have some 

voice in. But again, it's not for the courts 

here under strict separation of powers 

analysis to sit here and make determinations 

whether it's unlawful or not for legislators 
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to work for consultants -- as consultants for 

politically involved companies. As we sit 

here today, that's a perfectly legal conduct. 

The Alaska Constitution does not require 

legislators to seek highest possible payment 

for Alaska resources. To the extent that that 

particular sentence in the petition is 

pertinent to my decision, that's a statement 

of law, and I would conclude that that's not 

appropriate to send on to voters. That's 

something that the court is required to pass 

on. 

In essence, as you analyze statements in 

a petition, if you have a statement that says 

something to the effect of A did B, or A did B 

for C reasons, those are statements of fact. 

And you get things like that, the court 

doesn't pass on that. Those statements of 

fact as a general principle go to the voters 

to determine whether those are true or not, 

whether the voters want to rely on those 

allegations to recall a particular 

officeholder. 

On the other hand, in a petition if 

there's a statement in the form of X is 
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illegal where the constitution or some state 

law prohibits Y, those are statements of law, 

and that's appropriate for the court, and 

indeed it's my duty, to evaluate those and to 

determine whether or not those are true and 

accurate statements of law. 

If they are not, I think under the 

Von Stauffenberg case and under the Meiners 

case, it's my duty to conclude that those do 

not in and of themselves assert valid legal 

grounds and at the least those should be 

stricken. 

To the extent that there are mixed 

questions of fact and law, A did B, which is 

illegal, then the validity of that statement 

in part turns on whether the statement of law 

is valid or not. And if it's not, it gets 

stricken. And it also depends in part on 

whether the facts as alleged are specific 

enough or particular enough to create a 

statement that's sufficient to go to the 

voters. 

It's not my role as the court to, with a 

hypercritical analysis, determine whether or 

not particular statements of fact are 
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sufficient or not. But on the other hand, if 

the statutes that I have previously referred 

to and if the Supreme Court in Meiners and 

Von Stauffenberg mean anything, these things 

mean that a court is required to make at least 

a threshold determination as to whether what 

has been alleged is factually specific enough. 

And as I have indicated in this petition, 

reading each one of these sentences and each 

one of these paragraphs individually and 

reading them all as a whole, I find that they 

are not. 

In essence, this petition alleges that 

Senator Stevens, to the extent that the 

petition actually refers to conduct by Senator 

Stevens, and much of the petition does not, it 

refers to conduct by VECO and conduct by 

voters. But in any event, to the extent that 

it refers to conduct by Senator Stevens, it 

does not allege conduct which is legally 

sufficient to make a prima facie case for lack 

of fitness or for corruption. 

I would also note that another principle 

is the Alaska Constitution does not prohibit 

the legislature from using Permanent Fund 
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earnings per se to fund government. To the 

extent that there is a factual allegation that 

Senator Stevens on behalf of VECO advocated 

that particular position, that if true in and 

of itself does not amount to illegal or 

corrupt or unfit activity. 

It is not unlawful for a legislator to 

consult for a company which seeks to extract 

Alaska resources for as little as possible, 

assuming arguendo that this allegation is 

true. 

As a matter of law, it is not necessarily 

true that, quote, contracting to advocate the 

position of two clients on matters of each 

client's mutually shared but conflicting 

interest is generally considered fraudulent 

and corrupt, closed quote. 

I would take this particular statement as 

being a mixed quesllon of law and fact. And 

to the extent that it might be legally 

accurate, factually accurate, that just 

highlights the need for particularity and for 

specificity and facts. This is a legal 

proposition which is heavily fact dependent. 

In some circumstances the court can think 
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of cases where it might be true that 

contracting to advocate the position of two 

clients on matters of each client's mutually 

shared but conflicting interest may be 

considered to be fraudulent and corrupt. On 

the other hand, I can think of circumstances 

where it wouldn't be. And in fairness to the 

voters, and in fairness to the recall target, 

I think it's important that the principle laid 

down in Von Stauffenberg, that there be 

specific facts alleged, needs to be followed. 

Mr. Spaan, would you approach the bench, 

please. 

MR. SPAAN: Yes, sir. 

THE COURT: I am not a doctor and I give 

you no warranties, but these things work. 

MR. SPAAN: Thank you. 

THE COURT: You're welcome. 

All right. Recall advocates must allege 

more than mere conclusory statements or 

arguments, otherwise our recall process drifts 

to the end of the spectrum where simple 

disagreement with an officeholder's position 

on questions of policy becomes sufficient 

ground in and of themselves. And Meiners at 
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page 294 supports that proposition. 

The bottom line standard, looking at both 

Von Stauffenberg at pages 1059 and 1060, and 

also the Meiners case, the court takes the 

facts as alleged as true, but then determines 

whether such facts constitute a prima facie 

case of lack of fitness or corruption. 

If the petition alleges violation of 

nonexistent Alaska law, whether it's statutory 

law or common law, then it is legally 

insufficient. And I have concluded that that 

in part is the case with this petition. 

If the petition alleges -- if the 

petition's allegations fail to state why the 

alleged conduct violates Alaska law, the 

petition lacks sufficient factual 

particularity. And that is the specific 

holding in Von Stauffenberg as well. If 

either of these shortcomings exist, then the 

director of the Division of Elections was 

correct in concluding the petition was not in 

its proper form. 

And I would note in passing that there is 

no allegation in the petition, nor do I think 

that there's any fair basis or reasonable 
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basis to infer from what is in the petition, 

that Senator Stevens in his conduct as a 

legislator introduced any particular 

legislation that would demonstrate grounds of 

unfitness or corruption, nor did he -- nor is 

it alleged that he voted for any particular 

legislation, nor is there an allegation 

showing specific conduct by Senator Stevens as 

a legislator which in fact created the 

conflict of interest. 

And in this regard, I would say and adopt 

by reference that I am persuaded by 

Mr. Barnhill's and the State of Alaska's 

argument distinguishing the difference between 

a potential conflict of interest which often, 

if not always, is present, and crossing the 

line into an actual conflict of interest, 

which is what the Legislative Ethics Act and 

other pieces of legislation and principles of 

legislative ethics are designed to protect 

against and punish if there's transgression. 

In the plaintiff's response to the brief 

of the amicus curiae, they suggest that the 

petition alleges that Senator Stevens violated 

Alaska Statute 24.60.100, which provides in a 
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nutshell that a legislator who represents 

another person for compensation before an 

agency of the State shall disclose the name of 

the person represented subject matter, 

et cetera. 

There is nothing that the court can see 

in looking at the four corners of the petition 

or even making good faith efforts to try to 

parse out some reasonable inference that this 

particular allegation is part and parcel of 

that petition. I do not see it. 

And indeed, you know, Mr. Spa an made the 

point that he could craft a more specific and 

acceptable petition, except that he's not 

going to. Neither is the court. But, you 

know, the fact that this language is, you 

know, fairly clearly brought forward in the 

petitioner -- or in the plaintiff's response, 

demonstrates how easy it would be to make 

these kinds of allegations. 

The plaintiffs also allege a violation of 

24.60.070, which requires a disclosure of 

close economic associations involving a 

substantial financial matter. And again, I 

see nothing in the petition that touches on 
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that. And I think that Mr. Jacobus properly 

and candidly and commendably agreed that those 

particular allegations involving the 

disclosure issues are not part and parcel of 

the petition that's before the court in this 

case. 

For all of these reasons, the plaintiff's 

motion for declaratory and injunctive relief 

is denied. Or in the alternative, I think as 

Mr. Jacobus correctly also indicated, you 

know, treating his motion as a motion for 

summary judgment, that's denied. The State of 

Alaska's cross-motion for summary judgment is 

granted. And the intervenor's motion for 

summary judgment is granted. 

I'm not sure it's necessary for me to do 

this, but in the event that it is, if any 

party thinks it's necessary, I will orally and 

immediately issue an Alaska Civil Rule 54(b) 

final judgment at this point, so that any 

party who wishes may begin the process to 

start an immediate appeal to the Alaska 

Supreme Court. 

Again, I want to thank counsel and the 

parties for your participation and your 
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excellent argument and your patience as we go 

through this today. 

It would not be my intent, unless I'm 

persuaded otherwise, to prepare extended 

written findings of facts and conclusions of 

law. I think I've given you a general outline 

of what my thinking is sufficient to bring 

this to the Alaska Supreme Court if you need 

to or wish to. However, if any party wants me 

to consider and sign written findings and 

conclusions, I'm not going to prohibit any 

party from submitting them to me. And of 

course, other parties can have an opportunity 

to review those in advance and object to them 

if they wish. 

All right. 

MR. JACOBUS: Your Honor? I'm sorry. 

THE COURT: Yes, Mr. Jacobus. 

MR. JACOBUS: We would not propose 

submitting any additional documents because 

what this court has said on the record here is 

sufficient, but we would ask for a 54(b) 

judgment in order not to delay proceedings. 

THE COURT: All right. 

MR. JACOBUS: Thank you, Your Honor. 

Summit Court Reporting, LLC 
(907) 264-6776 

Page 19 of 20 

d. cs7 Appen 1x 

Page 19 of20 
000476

EXC 000101



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

Citizens vs. SOA 
3AN-05-1233CI 

Oral Argument 
January 04, 2006 

THE COURT: If you fax me one today, I'll 

sign it. 

MR. JACOBUS: Yes, Your Honor. 

THE COURT: All right. Thank you, 

Mr. Jacobus. 

Mr. Barnhill, is there anything else that 

we need to attend to today? 

MR. BARNHILL: No, Your Honor. Thank 

you. 

THE COURT: You're welcome. 

Mr. Spaan? 

MR. SPAAN: No, Your Honor. Thank you 

very much. 

THE COURT: All right. You're very 

welcome everybody. 

We'll be off record. 

THE CLERK: Please rise. Court is in 

18 recess. 

19 11:50:34 

20 (End of recording) 

21 -ooo-
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IN THE SUPERIOR COURT FOR THE STATE OF ALASKA 

FOURTH JUDICIAL DISTRICT 

JOHN B. ("JACK") COGHILL, 
Lieutenant Governor of the State 
of Alaska, 

Plaintiff, 

v. 

) 
) 
) 
) 
) 
) 
) 
) 

ELIZABETH H· ROLLINS, a/k/a SETTY ) 
ROLLINS; EDWARD S. DAVIS, a/k/a ~D ) 
DAVIS; MARTINUS H. NICKERSON, ) 
a/k/a MARTIN NIClmRSON; HOWARD ) 
SCAMAN; DIRECTOR, DIVISION OP ) 
ELECTIONS and STATE OF ALASKA, ) 

Defendants. 
) 
) 

.,,..-~--=~-.,..,,,,.,-..........,__,.==-=--...,,.....~=---~~-> case No. 4FA-92-172B civil 

tJEMOBi\NDUl1 DECISION 

Fifed In the Trlal Courts 
STAT! OP ALASICA, FOURTH DISTllJCT 

SEP 141993 

Clerk of Itta Trial Courts 

F.ly Deputy 

Plaintiff Lieutenant Governor John B. Co9hill [Coghill) 

seeks su111111ary judgment against defendants Elizabeth H. Rollins 

(Rollins], Edward s. Davis (Davis], Martinus Nickerson 

[Nickerson], Howard Scaman [Scaman], Charlot E. Thickstunll 

(Thickstun], and the State of Alaska {the State}. Rollins and 

Niclcerson have filed cross-motions for summary judCJ111ent. The 

court addresses all three motions for summary judq111ent in this 

memorandum. 

.!lsince being joined as a defendnnt on November lG, 1992, 
Thickstun resigned from her position as Direct.or of Elections. 
The court granted the ~tate' s motion to substttuta ''Director, 
Division of Elections" for Thlckstun. 
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PJ\CTUAL & PROCBDtJ'RAL BXBTORY 

on June 29 and JO 1992, Nickerson, Rollins, and Davis 

[the recall committee) filed applicationG for recall petitions 

with the Division of Elections. The applications requested re-

call petitions for Hickel and coqhill. on Auqust 26, 1992, 

Thickstun, then Director of Elections, ce1:tified the applications 

and issued recall petitions to the recall committee. 

On August 27, 1992, the State filed a complaint in the 

superior court in Juneau,!! seeking a declaratory judgment that 

the applications stated insufficient grounds under Alaska 1 s re

call statute and should have been denied certification. on 

September 5 1 1992, the Juneau court granted a preliminary injunc

tion, prohibiting the Director of Elections from issuing any 

further petitions for the recall of Hickel and Coghill or taking 

any other action to further the recall pro<":ess until the court 

decided the case on the merits . .V 

01\ Septetllber 2 s, 1992, Coghill filed the complalnt in 

this action, naming es defenc.lants the individual member& of the 

recall connaittee and the State of Alaska. The complaint eought a 

declaratory judqment that the 9rounds for recall set forth in 

both the applications for recall petitions and the rec!lll peti-

tions thamsalves are legQlly insufficient. on April 12 1 19g3, 

1/The complaint specified that it was not brought on the be
half of Governor Hickel or Lieutenant Governor Coghill. 

.V one of the issues loft to be decided was the sufficiency 
of the npplicatior1 submitted by the recall comn1ittee. 

Coghill v. Rollins, ~t a1. 
4FA-92-1729 Civil 
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Coghill filed the present motion for summary judqment, contendin<J 

that the grounds for recall are legally insuffieient • .il 

Rollins filed a cross-motion for s\UlUllary judqment, con

tending th~t only the voters may decide whether the grounds are 

sufficient. Accordinq to Rollins, judicial review of the recall 

application is limited to an examination of compliance with pro

cedural requirements.ii Nickerson also filed a crosa-motion for 

summary judgment, contending that the recall application contains 

legally sufficient grounds. 

l>ISC:USSIOU 

A. AlSeka•e RocnU pronedun 

Recall ie the procedure by which an elected ofticial 

may be removed from office by the voters.!! The recall process 

provides voters with a check on the activities of their elected 

officials, separate and apart frOlll their power to vote for oi.· 

against an incumbent in reqular eler.tions. The Alaska constit\1-

!/Tho State partially opposes Coqhill 1 a motion. The state 
agrees with Coghill that the grounds alleqed ars insufficient, 
but contends that, as Director of Elections, Thick:Jtun had :s 
statutory duty to review thm alleqations for legal sufficiency·. 
Coqhill argues that Thickstun was authorized only to review the 
applications for procedural sufficiency. The role of the Direc
tor of Elections is not before this court on Coghill 1 e motion for 
summary judgment. 

l!.lon May 10, 1993, Davis joined in RollinB 1 opposition and 
cross-motion for summary judgment. 

~lf!.!»l Aul.Jur. section 107 at.p.S07. 

Coghill v. nollin~, et ul. 
4FA-92-172U civil 
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tion p1·ovides for recall of all elected officials in the State 

other than judicial officers.II 

AS 15.45.470 et.seq. dictates the procedure for recall 

of the governor, lieutenant governor, and members of the state 

le9islature. specJ.fiQlllly, AS 15.45.500 requires that sponsors 

of a recall file an application with the Director of Elections, 

which shall include: 

(l) the na~e and office of. the person to be 
recAlled; 

(2) the grounds for recall described in par
ticular in not more than 200 words; 

(3) a statement that the sponsors are quali
fied voters who signed the applic1Stion 
with the statement of grounds for recall 
attached; 

(4) the designation of a recall committee of 
three sponsors who shall represent all 
aponsors and subscribers in matters re
lating to the recall; 

(5) the signatures of at least 100 qualitiod 
voters who subscribe to the application 
as sponsors for purposes of circulation; 
and 

(6) the si9natureFJ and addreeE\es of quali
fied voters equal in number to 10 per
cent of those who voted in the preceding 
general elec~ion in the state or in the 
senate or electoral district of the 
official S0\19ht to be recallBd. 

AB 15.45.550 sets forth the bases for denial of certification: 

The direct.or shall deny certification upon 
determining that 

(l) the application is not substantially in 

111.ifll! Alaalca Const. Article :o;, Section I.I, 

Coghill v. Rollins, et n!. 
llFA-92-17?.fJ Ci v.il 
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(2) 

(3) 

the required form; 

the application was filed during the 
first 120 days of the term of office of 
the official subject to recall or within 
less than 180 days of the terl!lination of 
the term of office of any official sub
ject to recall; 

the person named in the application is 
not subject to recall; 

(4) there is an insufficient number of qual
ified subscribers. 

If the director certifies an application for recall, 

then she is required to prepare a petitJon tor rec:all,il which a 

sponsor must circulate for signatures.21 Unless the director de

termines that the petition is improperly filed,W she is rlll

quired to prepare a ballot for a special recall election,.lll The 

director provides each election board in the state ~itb ten 

copies of both the statement of the grounds for recall and the 

statement in justification of th~ offici~l BUbjact to recall.lll 

ilsee AS 15.45.560 (procedure for preparing the recall 
petition). 

!lsee AS 15.45.500-600 (procedure for circulation by a 
sponsor). 

Wunder AS 15.1\5.630, a petition is improperly filed if: 
(1) there is an insufficient number of qualified subscribers; or 
(2) the petition was filed within 180 days of the end of the ter111 
of office of the official subject to roCllll. 

!.!lsee AS 15.45.650 (procedure for a recall election) • 

.ll/~ AS 15.45.680. 

CoghHl v. rtolllna, et nl. 
4FA-9'!-.1720 Civil 
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B. ~he Bolo of tbs Judiciary in tbo Becall Prooeso 

At issue in the pending motions is the role of the ju

diciary in the recall process. Caqhill argues that the grounds 

for recall stated in the application must be examined by the 

Court and declared insufficient. In her opposition and cross-

motion, Rollins contends that this court is not statutorily 

authorized to assess the sufficiency of the grounds for recall. 

There is only one reported Alaska case that has exam

ined the extent of judicial review of the grounds for recall. 

M.ttners y, Bering Strait School pisti;:igt, 687 P. 2d 287 (Alaslta 

1987), arose from a recall petition seeking th& recall of all 

eleven ruetDbers of the Bering strait School Board. The Director 

of Elections certified the Meiners petition and a recall electlc.n 

was scheduled. The Bering Str~it School District (the District) 

filed suit, contending that the recall petition did not set forth 

conduct that came withln the statutory grotmds for recall. The 

superior court found that: the grounds for recall in the petition 

were legally insufficient and enjoined the recall election. The 

state officials appealed, and the District cross-appealed. 

The applicable recall procedure for municipal offi

cials, including scnool boat-d iuemhers,lll at that time was AS 

12/As 14. OB. 001 provides that ineinbers of the scho':>l board 
are subject to recall. 

Coqhill v. nollins, et nl. 
4FA-92-172C Civil 
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29.28.130-.250,l!l The procedure differs from that applicable to 

state officials. Grounds for recall of municipal officials are 

misconduct in office, incompetence, or failure to perform pre

scribed duties. At that time, it was required that the petition 

for recall contain 11a statement of the grounds of the recall 

stated with particularity AS to specific instaocea. 11 (Elllphasis 

added. ) !J!/ 

Before addressing the sufficiency of the qrounds for 

recall in the petition, the Meinets court reviewed the different 

perspectives of the recall process and their impact on judicial 

review. At one end of the spectrum, recall is viewed as a harsh, 

unusual remedy, such that the grounds for recall are construed 

narrowly, in favor of the officeholder. Under this approach, any 

deviation from the stat•.itory requirements will invalidate the re

call effort. 

At the other end of the spectl."um, rGcall is viewed as 

es11entia11y political, with a minin.um of judicial review and in

tervention. Under this approach, doubts are resolved in favor of 

placing the recall question before the votera, statutory qrounds 

are interpreted liberally in favor of placinq the question before 

the voter.a. 

!.t/1•ho recall process for municipal officers haa since been 
amended and is now contained in r.s 29.26.240··.360 . 

. WTha underlined portion has since been deleted. The 
statute currently r~quires that an application for n recall peti
tion contain 11 11 statenumt in 200 words or less of the qrounds for 
recall stated with particultu:ity. 11 AS 29.26.260. 

Coghill v. RolUns, i,t 111. 
4FA-92-172B CiVLl 
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(1) Washington's Recall Procedu~1 

An example of the harsh approach narrowly c:onstruinq 

recall requirements in favor of the officeholder is found in 

Washington's current recnll laws and procedures, apparently 

adopted in reaction to the approach taker\ ln Qanielson Y..t. 

Fovmonyille, 435 P,2d 963 {Wash. 1967>. After Danielson the 

Washington Legislature and Supreme Court dramatically shifted 

their perspective on recall and placed increasingly greater 

limits on the recall process. 

Under current Washington law, the charges must be spe-

cific and fit within narrowly defined grounds; 

The charge shall state th~ act or acts com
plained of in concise language, giya a de
ta i lad description in;tyding the approximate 
date. lopation. and nature of engh act com
plained gf, • , • (e~phasis added). 

In 1904, the Washington Le9islature adopted definitions 

of the grounds for reca11.W The attorney qoneral is required 

to automatically transmit the ballot synopsis, which is a concise 

statement of the 1·c;.call charges, to the superior court cf the 

county in which the official resides for the court to deter.mine 

the sufficiency of the recall charqes. The superior court may 

not consider the truth of the charges, but only their 

li/fi!li! new 29.02.010 (tiofirain9 11 rnJ.sfeasar1ce, 11 11 toalfeasanca,u 
and "violation of the onth or office"). 

Coghill "· Rollins, .lt 11.t. 
4FA-92-1728 Civil 
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sufficlency.lll 

Washi)l9ton's restrictive recall standards uere ad

dressed in Chandler y. Otto, 693 P.2d 71 (Wash. 1984), and 

eole y. Web§tet, 692 P.2d 799 (Wash. 1984). In Chandler, a re

call petition was filed against four city council members who had 

voted in favor of awardinq a waste disposal contract to the third 

lowest bidder. The recall petition alleged that the actions of 

the council members were an abuse of discretion, done in contra

vention of the public interest, and would result in increased 

costs to the citizens. The superior court ruled that the allega

tions in the peti tiotl were suf !icient. 

The Washinqton Suprel\le co·urt interpreted Washinqton' s 

recall statute as indicating a legislative intent that a recall 

petition must be both factually and legally sufficient. The 

court defined factually sufficient as compliance with the speci

ficity requirements so that the official can offer a meaningful 

rebuttal and the electors can make inforl.Qed deciaions. l.<J. at 

74. 

The court stated that a recall petition is legally suf

ficient if it states "with specificity substantial conduct clear

ly amount inc;; to (the grout'ICIS fot· reca 11] • 11 J:.Q. The court found 

tha.t the allegations before it wers legally insufficient because 

the petition questionad the jud9mant of the council members and 

that mere e1tercise of disc1:etion is not grounds for recall. In 

lll/YJ~ new 29,02.021 and new 2g.02.02J. 

i 
i 
I 

i 
l 
I 
! 
I 
I 
I 

l 
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the court's view, there was no evidence that the council members 

abused their discretion. 

In ~, ~ recall petition was filed against members of 

a school board because the board voted to close a high school and 

two ele111entary schools. Charges 1 and 2 alleged that the school 

board wasted public funds; charge 4 alleqed that the board 

violated the public meetings act, ar.d charge 5 alleged that the 

board knowingly and willingly retained an inco1t1petent 

superintendent.111 

The ~ court found that charqea 1 and 2 were lagally 

insufficient because the decision to close a school is a discre-

tionary act and there was no evidence of an abuse of discretion. 

The court found that charge 4 was factually insufficient because 

the petition did not indicate the time c:r place of the alleged 

illegal meetinq. 1'he court found that charge 5 was also factual

ly insufficient because the petition did not contain allegations 

demonstrating the superintendent 1 s incompetency. In findin9 the 

charges factually insuff kient, the court e."Glphasized that a 

strict view of the specificity requirement is justified in light 

of th.a "harassment to which public officials can be subjected if 

charges need only be general in nature.° Cole y. Webater, 692 

P.2d799, 80'.l (Wash. 198<1). 

1J!./Neither of the partic!la appealed the trial oourt 1 s ruling 
on Charge J, und therofore it was not addressed by the supret11e 
court. 

Coghill v. Rollina, ct ul. 
4FJ\-92-1'128 CivU 
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(2) Tbs Liberal Perspeqtiy~: Oregon and California 

The constitutional and statutory recall provisions of 

Oregon and California reflect the liberal perspective of recall 

and offer a contrast to the Washinqton approach. Neithar 

oreqon•s constitution nor its recall statute specify grounds for 

recall and there is no statutory authorization for judicial re

view of the recall petition,!!/ 

The California Constitution requires that the recall 

petition set forth the reason(s) for recall, but "{s]ufficiency 

of reaoon is not reviewable. 11W Additionally, California 1 s re-

call statute spacific~lly provides that: 

T"ne statement and answer are intended solely 
for the information of the voters. Mo 
insufficiency in fDt'lll or substance thereof 
shall affec).ythe validity of the election 
proceedings. 

(3) Alaska's Middle Ground Approach 

The Meiners court described Alaska's approach to recall 

as a "middle qround" between the two perspectiveo. The court re

viewed the deba1:e amon9 delegates to Alaska's constitutional con

vention about whether ths leqislature should prescribe grounds 

121~ oreqon constitution Article II, section 18 (stating 
that the recall petition shall set forth the reasons for the de
mand); .en .a.lti.Q Oregon Statute 249.865 et.seq. (setting forth 
oregon•s recall procedure). 

W:i.U Cal. Const. Article 2 1 Section 14. 

W ~ Cal. Code Artic.l~ 7., Section 27024. 

Coghill v. Rollins, et al. 
4FA-92-1728 Civil 
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for recall or whether the voters should decide the 9rounds on & 

case by case basis. Tbe Convention decided in favor of le9isla

tive specification of 9·rounds for re.call. Article XI Section 8 

of the Alaska Constitution provides: 

All elected public officials in the State, 
except judicial officers, are subject to re
call by the voters of the stat& or political 
subdivision from which elocted. Procedures 
and grounds for recall shall be prescribed by 
the legislature. 

Unlilce oreqan and California, Alaska provides statutory 

qrounds for recall. The Meiners court declared that these and 

other statutes relating to ~ecall: 

should be liberally construed so that the 
people [are) permitted to vote and express 
their will •••• (Citations omitted). Like 
the initiative and referendum, the recall 
process is fundament.illy a part of the po
litical process. The purposes of recall are 
therafore not well served if artificial tech
nical hurdles are unnecassor ily created by 
thtt judiciary as parts of the process pre
scribQd by statute. 

Meiners a.c p.296. This is the quidinq light that this court must 

follow. 

The statute at issu~ in this case, AS 15.45.510, sets 

forth the grounds fer recall as ~ (1) lack of fitness, (2) incom

petenoe, (3) neglect of duties, or (4) corruption. 11 W Alanlca 

also provides for judicial review of a deterinination made by the 

director as to the application or petition, without, however, 

al/Tha Le9ialatur~, howeve1:, haa not pl.'ovic.\~d Clefinltiom:i of 
these cp.·ounds. 

Coghill v. flolHnn, P-i:. !11. 
H'A-92-1120 civ.tl 
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prescribing the scope of judicial review.ill Rollins contends 

that this Court is not permitted to address the sufficiency of 

the grounds for recall because the statute dQeS not specifically 

authorize judicial review for sufficiency. This Court concludes 

otherwise. 

The municipal recall statute at issue in Meiners did 

not specifically prescribe judicial review for sufficiency of 

grounds. 'l'he Meiners court recognized, however, that sufficiency 

of the grounds for recall was necessarily subject to judicial re

view. The recall 9etiticn at issue in Meiners contained a gen

eral allegation of failure to perform pi:escribed duties, followed 

by three numbered paraqraphs which set out the particulare.lli 

The court adopted a more lenient standard for legal sufficiency 

than the Washington supreme court's requirement that the petition 

allege su~atantial conduct clearly amounting to the qrounds for 

recall. The Meiners court stated: 

We are in a position similar to a court rul
inq on a motion to dis11iss a complaint for 
failure. to state a claim. For these pur
poses, we must take the allegations 110 true, 
without thereby prejudging the trier of 
fact's role to determine whether or not they 

Wau AS 15.45,720 (stating that "[a)ny person aggrieved by 
a determination made by the directo~ • • • may brinq an action in 
the suprarior CO\lrt to have the determination revie\'1ed within JO 
days of the date on which notice of determination was given"), 

a.MThe parties conceded that paraqraph throe, which alleqad 
conflicts of interest and otha1: unethical behavior, was insuffi
cient to state grnunda for racall. Thus, the Alaslca Supt•emo 
court cU.d not eddroae tha suff j,ciency of pa.,~ngraph three, 

Coqhil l v. Ro 11 ins, t!t. r.11. 
iJFA-92-1720 Civll 
Page 13 
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are true.ill 

M@iners at 300-01 n.18. The Meiners court reviewed each allega

tion to determine whsther tha grounds alleged were legally suff i-

cient to moet the statutory grounds !or recall. eecauee this 

Court concludes thnt it must do the same, a close examination of 

the Meiners court's approach is warranted. 

Paragraph one of the Meiners recall petition alleged 

that the school board failed to control the administrative acts 

of the superintendent, e.q., the board failed to hold the super

intendent responsible for his use of district funds for non-

district., non-studant, a1\d non-educational programs. 

trict contended that the school board's only prescribed duties 

were the ten duties set out in a statute entitled 11 (aJ regional 

school board shall • • • 11 and that supervision of the superin

tendent was not included as one of the ten mandatory duties. 

The Meiners court did not laave the question of the 

legal sufficiency of qrounds alleged to the voters as Rollins 

contends this Court must do. 'the Meiners: court interprE'!ted the 

recall statute to mean that fnilure to perform prescribed dutiea 

included the duty to comply with statutes of general application 

relating to education, and not only the ten statutory duties of 

Wxn hia opposition and cross-1C1ot!on for sul!llllary jud91l1ent, 
Nickerson does not oppose judicial review of sufficiency of the 
qrounda for recall. Nickerson contends that the court must ac
cept. the allegations that Coghill is incompetent and unrit for 
office as true. 'l'ha correct test, however, as with a motion to 
disruiss, ia whetheic the facts alleged, talten as true, amount to 
incompetehce or un!itnoss for office. 

Coghill v. RollinB, at nl. 
4P'11-92-1'120 C.ivil 
Page H 
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the school board. In reversing the finding ~f insufficiency, the 

court found that t.he board •s duty to employ the superintendent 

included the duty to supervise his use of district funds. 

Paragraph two of the recall petition alleged that the 

school board violated state statutes that. required it to provide 

adequate public notice of school board meetings and adequate 

public disclosure of minutes from the meetings. The Heinerp 

court found that this part of the petition sufficiently alleged 

conduct which appeared to violate the state public records and 

public meetings laws. 

The District ar.gued that paragraph two of the recall 

petition referred to certain conduct as unlawful but failed to 

cite specific supporting leqal authority. 

this argument, stressing the: 

The court rejectecl 

need to avoid wrapping tl1e recall process in 
such a tiqht legal straltjacket that a legal
ly sufficient recall petition could be pra
pared only by an attorney who is a specialist 
in election ll\w matters. 

IsL.. at 301. 

The District also argued that the recall petition was 

factually insufficient because it did not state the allegations 

11 with particularity as to specific instances. n •rhe court re-

jected this contention nnd stated that "{t]he purpose of the par

ticularity requiretaent is to give the officeholder a fair oppor

tmlity to defend the officeholder's conduct in a rebuttal." li,_ 

at J02. 

These, then, ilra the sta ndarcls for legal ouf f iciency 

Coqhill v. Rollins, at ill. 
~FA-~2-1120 civil 
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nnd factual particularity that must 9uide this Court in its de

termination. Rollins at~ftmpts to draw distinctions between the 

recall statute at issue in Meiners {'ritle 29) and the recall 

statute at issue in this casa (Title 15). Hollins contends that, 

other than incotnpetence, the qrounds for recall under Title 29 

are not open to interpretation, while the grounds under Title 15 

are open to interpretation. The legislature, however, has not 

p1:ovided statutory definitions of the qrounds for recall under 

either Title 29 or Title 15. The qrou1lds under both statute3 are 

open to judicial interpretation.1!1 

Rollins also points to procedural differences between 

the two recall statutes, e.q., the number of signatures required 

is much greater under Title 15, which also requires two phases of 

signature gatherin9. She concludes that these procedural hurdles 

demonstrate that the legislature did not intend for the recall 

process to be frustrated by a judicial review of the sufficiency 

of the grounds for recall. Y2t, it may just as forcefully be ar

qued that the greater. procedural requirements f.or recall of state 

officials evidences an intent by the legislature to protect state 

officials from recall. 

Rolline also contends that reliance upon ~ is 

misplaced because amendments to Title 29 since the Mein@t:§ deci

sion indicate a legislative intent away from judicial ~eview of 

the sufficiency of the grounds. For eKample, Rollins points to 

l!i.I See footnote 31 ~, 

Coghill v. Rollins, et ol. 
4FA-92-l72S Civil 
Pago 16 
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the deletion in the statute that the qrounds contain "specific 

instances. 11lli A review of the history of Title 29, however, 

shot-Ts changes in other portions of th<'! statute that indicate a 

movement toward greater protection of municipal officials from 

recall. 

Initially1 the legislature prescribe~ numerous grounds 

for recall of municipal officials, including dishonest practices, 

malfeasance, misfeasance, or nonfeasance in office.all The 

le9islation stated: 

The [recall) petition shall contain a state
ment of the qrounds on which the recall is 
sought, which atatement is intended solely 
for the information of the electors. • • • 
Any insufficiency of form or substance in the 
statement of ground~ for the recall shall in 
no wise affect the validity of the proceed
ings and the election .ll.I 

Ch.J.21 sections 3-4, SLA 1959. 

found. 

This provision iu no longer 

Similarly, former 'l'itle 29 r-=quired only a one-step 

filinq process. Now, sponsorR must submit an applicetion for a 

petition and, once that is certifi.ea, a recall petition itself 

must be sul:lJllitted. 

Despite procedural amendments in the municipal recDll 

.311~ ~ note 15 and accompanyinq text. 

.a§!~ Ch.121 section 2, StJ\ 1959. 

ID This liberal approach is abiilar to California's current 
recall statute. ~ fil.\llDl page U. 

co9hill v. Rollins, et al. 
4FA-92-172.0 Civil 
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statute since Meiners, the court's reasoning is still aprlic:::able. 

This Court finds no justification to depart from that reasoninq 

and concludes that it is empowered to review the sufficiency of 

the grounds for recall. In doing so, this Court adopts the 

Meiners' standard for review. 

c. 

The 

call cot111t1ittee 

l.) 

2.) 

SY,fi2hD!il:a! Qf tb~ ~n:oi.m~~ tsu:: BgQ!lU 
ARllli2rlth2D f2t: ~osbUl 

application for a recall petition filed by 

alleCJes: 

JC!hn "Jack" Coghill is incompetent. His 
lncotnpetence is demonstrated by his pub
lic acknowledgement that he has not evAn 
read the Election La~s, as well as con
tradictory public statements regarding 
his involvement and knowledge of the 
recall process, 

John "Jack" Coghill is w1fit for officG. 
His unfitness is demonstrated by his un
ethical and unprofessional conduct as 
indicated by his totally unfounded pub
lic accusations of criminal activity of 
recall start; and, he has used the 
Off ice Of Lieutenant Governor in an at
tempt to intimidate individuals who 
challenged the legitimacy of his nomina
tion and election. 

in tb~ 

the re-

In hie motion for summary judgment, Coghill contends 

that the grounds for recall alleged by the recall co11t111ittee in 

its application are insufficient.W The Alaska Legislature has 

1Jl/coghill has adopted the Hritten opinion of special coun
sel Harold Brown. In August 1992 1 the At~orney General retained 
Brown to provide Thicketun with independent advice on thra suffi
c::iancy of the grounds submitted by the recall corurnittee. The 
State adopted Mr. Broun•e opinion as the position of the state of 
Alaska. 

Coghill v. Rollins, at al. 
4FA-92-172B Civil 
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not defined u1ncompetence 11 or "Wlfitness.ttW Nor does the re-

call committee offer any definitions in support of their applica

tion or in support of their motions f..,r summary judgment. 

(1) Incomoetel1£@ 

The Alaska Leqislature has defined .i.ncompetency for the 

purpose of dismissal of a teacher: 

(1) inco~petency, which is defined as the in
ability or the unintentional or intentional 
failure to perform the teacher 1 s custoHfy 
teacbinq duties in a satisfactory manner; 

The words and language of a statute are given their ordinary and 

co111J11on meaning, unless, by virtue of the statutory definition or 

judicial construction, they have ocqu.lred a peculiar meanin9. 

lllrt is appropriate here to repeat the observations of the 
supreme Court in Meinerg whic:h, despite the passaqe of nine 
years, remain unanswered: 

Each issue in this case arises because one or 
another of the provisions of Alaska's recall 
statute is in some way ambiguous. The need 
for judicial participation in the recall pro
cess could be decreased by more carefully 
drawn statutes. Article XI, Section 8 of the 
Constitution commands the Leqislature to pre
scribe both the procedures and the grounds 
for recall. The political nature of the re
call makes the leqislative process, rather 
than judicial statutory interpretation, the 
preferable means of striking the balances 
necessary to give effect to the Constitution
al comand that elected officers shall be 
subject to recAll. 

Meiners at 296. 

Jal~ AS 14.20.l70(a)(l). 

Coghill v. Rollins, et al. 
~FA-92-1728 Civil 
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[oremon y, Anchgrage Eqyal Bights comrnissiJ!n, 779 P.2d 1199, 1201 

(Alaska 1989); Wiison y, Muniqipality of Anchorage, 669 P.2d 569, 

571-72 (Alaska 1983). 

as: 

Black's Law Dictionary similarly defines incompetency 

Lack of ability, leqal qualification, or fit
ness to discharge the required duty. A rela
tive term which may be employed as meaning 
diequalif ication, inability or incapacity and 
it can refer to lack of leqal qualifications 
or fitness to discharge the required duty and 
to show want of physical or intellectual or 
moral fitness. 

The recall application contains the following allega-

tions of Coqhill's incompetence: 

His incompetence is demonstrated by his pub
lic acknowledgement that he has not even read 
the election laws, as well as contradictory 
public statements regarding his involvement 
and knowledge of the recall process. 

Althou9h this allegatioi1 of incompetence is stated in 

9eneral terms, this court adheres to tne guidance expressed by 

the Meiners court., and will avoid 11wrappin9 the recall process in 

. a tight leqal straitjacket. 11 And in so doing, this Court 

must liberally construe and att~ch a common sense meaning to the 

accusation of incompetence. 

While paying lip service to the rule of liberal con

struction paving a broad boulevard to the voting booth, Coghill 

would block the road by relying on a narrow and restrictive def~ 

inition. He loolcs to Cole v. Webster, 692 P. 2d 799, 80'1 (Wash. 

1984}, and narro~rly construes tile statutory grounds for recall. 

He suq9ests that incon1petcnce necessai:ily implies 11 lack of 

Coghill v. l~ollins, et al. 
4FA-92-1720 Civil 
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physical or mental capacity to perform the duties of the office, 

and concludes that incoinpetenoy must mean only a 1\\ental or 

physical disability. 

Incompetence for purposes of recall must relate to a 

lack of ability to perform the official's required duties. Thus, 

the recall committee's alle9ation of elaction law incompetence 

must relate to a lack of ability on the part of Coqhill to per

form his official duties under the election laws. 

A.s. 15.10.105 prescribes the followinq duties tor the 

Lieutenant Governor: 

Administration of Eloctions. (a) the lieuten
ant governor shall control and supervise the 
division of elections. The lieutenant gover
nor shall appoint a director of elections. 
The director shall act for the lieutenant 
governor in the supervision of central and 
regional election off ices, the employment and 
training of election personnel, and the ad
ministration of all state elections as well 
as those Municipal elections which tha state 
is required to conduct. The director serves 
at the pleasure of the lieutenant governor. 

Alasl~a 1 s electinn laws are codified in Title 15 of the 

Alaska statutes. The 1988 edition of Title lS's text and annota-

tions spans 133 pa9es. The October 1992 Supplement provides JJ 

pages of amendments and supplemental annotations. The code gov

erns the qualification of voters (AS 15.05.010-.040); regis

tration of voteras (AS 15.07.010-.200); election districts ancl 

officials (AS 1s.10.010-.1ao); state election campaigns (AS 

15.13.010-.lJU); general election procedures (AS 15.15.010-.400); 

special election procedures (AS 15.20.010-.aoo); nomination ol.' 

cnndidotes {AS l5.2s.010-.200); national 0lections (AS 1s.~o.010-

Coghill v. Rollins, et ul. 
4FA-92··1728 Civil 
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.120); state elections (AB l5.J3.0lO-.lJO); special elections and 

appointment& (AS is.40.010-.470); initiative, referendum, and re

call (AS 15. 45. 010-. 720) 1 coni:rtitutional amendments and con"." 

ventions (AS 15.50.010-.110); election offenses, corrupt prac

tices, and penalties (AS 15.56.0lO-.lJO)i election p8lllphlets (AS 

15.58.010-.090); and qeneral provisions (AS 15.60.010-.020). 

Without addressing the truth or falsity of the allega

tion that Coghill publicly acknowledged tha.t he has not read the 

election laws, this allegation is legally sufficient. It asserts 

that the official who is in charge of elections and administers 

the state's election laws does not know what the laws governinq 

his responsibilities aay, Knowledge of the election laws is di

rectly related to Co9hill's duties as Lieutenant Governor, analo-

9oua to a building inspector's ignorance of the building code, n 

chemist's lack of knowledge of the periodic table, or a liti-

gator's ignorance of the rules of civil procedure. Taking the 

allegation against Coqhill as true, if Coghill has not read and 

does not know tha election laws, this could demonstrate a lack of 

aJoiJ.ity to perform his official dutios. 

Horeover, within the alection laws are the laws 9overn

in9 the recall process. 'I'hus, the allegation that coghU.l has 

made "contradictory public "1tate111ents re9ardin9 his involvement 

and knowledge of the recall process," while insufficient if 

standing alono, if true, support.a the claim that Coghill is in-

compatont because he doea not know the state's election la1:1s. 

'l'aJcen as a whole, this portion of the y;acall application states 

Coghill v. Roll.i.na, at .,1. 
4FA-92-1728 Civil 
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sufflciont facts to identify to the voters and Coghill the basis 

for recall on grounds of incompetence. 

Pair ly read, this accusation of incompetence ls based 

upon the charge that Cogbill does not know the election laws and, 

impliedly, has not made an effort to learn them. It ia legally 

sufficient to permit the people to vote and express thair will. 

(2) Unfitness 

Black's Law Dictionary defines unfit as: 

Unsuitable; incompetent; not adapted or qual
ified for a particular use or service; having 
no fitness. 

The recall application containti the following allegations of un

fitness against Coghill: 

Hie unfitness is demonstrated by his un
ethical and unprofessional conduct as 
indicated by his totally unfounded pl.tb-
1 ic accusations of criminal activity of 
recall staff. 

This allegation is factually and legally insufficient, 

stripped of conclusory labeb (e.g., unethical, unprofessional), 

it accuses Coghill of making unspecified public accusations 

against the recall proponents. There is no indication of when, 

to \1hom, and ubout whom the accusations were lllada. Nor aro the 

court, Coghill, or the voters told what criminal activity was the 

subject of. the accusation. These charges do not set forth par

ticular facts upon which voters can conclude that Coghill ia un

fit for office or which would permit the official to offer a 

meanin91'ul response justifying his conduct. 

Coqhill v. Rollins, at nl. 
4F'1\-92-1726 Civil 
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This charge does not demonstrate Coqhill's unfitness to 

perform his official duties. It addresses, without particulars, 

alle9edly unfounded public statemants Made by Coghill. At most, 

it is a conclusory allegation that Coqhill has made statements 

against people with whom he disagrees. Thie is not an unusual 

event in the ~orld of politics. Nor is it, without more, qrounda 

for recall. 

b. He hae used the office of Lt. Governor 
in nn attempt to intimidate individuals 
wha challenge the legitimacy of his nom
ination and election. 

This allegation suffers from the same infirmities as 

the prior charge of unfitness. It is factually lacking. It pro

vides no indication about how Coghill atte111pted to intimidate or 

who he attempted to intimidate. As with the above charqe, it 

provides insufficient facts to permit it to be rebutted and to 

pormit the voters to determine the truth of the charge. Without 

such facts, it cannot support a recall vote on grounds of unfit-

ness. A comparable but fuctually sufficient cbar<:Je of unfitness 

would exist if it were alleged that an official abused his posi

tion in o.n attempt to intir.1ldate those th11t challanged him, as, 

by analogy, former President Ni>.:on was alleged to have ordered, 

without justlfication, IRS audits of those on his "enemies list,11 

'rhis allegation is not legally ::iufficient to support a recall 

vote. 

CONOLUOION 

II\ considering the Bltfficiency cif the grounds for re·· 

Coqhill v. nolli1112, ct al. 
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call, tbe court must assume that the facts alleqed as supporting 

the gl:'ounde for recall are true. In determining that charges are 

leqally sufficient, the Ccurt is not ruling that Coghill is or is 

not incompetent for the reasons advanced by the recall committee. 

It is not the Court's role to assess the truth or falsity of the 

charqea in the petition. This is the domain of Alaska's voters. 

They, by their votes, become the trier nf fact and determine 

whether the charge can be sustained. 

Based upon the foregoing, Coghill' s motion for summary 

judgment as to the allegation that he is incompetent because of 

hie public acknowledgement that he has not read the election lawo 

and because of his contradictory public statements reqardin9 his 

knowledge of and involvement in the recall process is DENIED. 

Accordingly, to that eKtent, Rollins• and Nickerson's motions for 

S\ll'.lllllary jUdgll\ent are GRANTED. 

Coghill's motion for summary jud911'1ent as to the alloga-

tion that lle ia unfit is GRANTED. Accordin9ly, Rollins• and 

Nickerson' s motions for summary judgment as to this allegation 

are DENIED. 

DATED at Fairbanks, Alaska, this _!j-___ day of September, 

1993. 

Coghill v. Roll.ins, at al. 
4FA-92-1720 Civil 
Page 25 
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IN THE SUPERIOR COURT FOR THE STATE OF ALASKA 
THIRD JUDICIAL DISTRICT AT ANCHORAGE 

Filed in the . 
RECALL DUNLEAVY, an ) State of AlaskaT~a/ Courts 

htrd District 
unincorporated association, , ) DEC 1 6 20Tg 

) Clerk f 
Plaintiff, ) By 

0 
the Trial Courts 

) ----Deputy 

V. ) 

) 
STATE of ALASKA, DIVISION OF ) Case No. 3AN-19-10903 CI 
ELECTIONS, and GAIL FENUMIAI, ) 
DIRECTOR, STATE OF ALASKA ) 
DIVISION OF ELECTIONS, ) 

) 
Defendants, ) 

) 
~~~~~~~~~~~~~~~ 

STAND TALL WITH MIKE, an ) 
independent expenditure group, ) 

) 
Intervenor. ) 

) 
~/)( 

OPPOSITION TO PLAINTIFF'S MOTION FOR SUMMARY JUDGMENT AND 
CROSS MOTION FOR SUMMARY JUDGMENTk\2---' 

I. INTRODUCTION 

This case involves an attempt to recall the executive head of state government, 

the governor of Alaska. It raises important questions about the meaning of statutes that 

the Alaska Supreme Court has never had occasion to interpret. But despite the lack of 

case law, there are several important principles underlying the law of recall in Alaska 

that are central to the recall process and critical to this case. 

The most important principle is that a recall committee's 200-word statement of 

the grounds for recall must stand on its own, because the Division of Elections and the 

court will review only the four comers of the statement. In addition, it will be the 
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primary source of information for voters at the polling place, should there be a recall 

election. Another important principle is that Alaska has a for-cause recall scheme, 

because the Alaska Constitution and statutes do not permit recall based simply on policy 

disagreement. 

But "Recall Dunleavy"-the recall committee that has filed this case to defend 

its statement of grounds to recall the governor-has submitted a motion for summary 

judgment that ignores these foundational principles. The 55-page motion is little more 

than a political manifesto filled with pages and pages of recall campaign material not 

found within the four corners of its statement of grounds and therefore irrelevant to the 

statement's sufficiency. And the committee's motion makes no real attempt to defend 

the language of its statement of grounds or argue why it complies with the law. 

This is a significant omission, because the committee's statement alleges grounds 

that either fail to explain how the relevant conduct resulted in any consequence or harm 

that justifies recall or are so vague that it is impossible to determine whether they state a 

claim for recall under the statutory criteria. This gives the recall effort the appearance of 

a political gambit initiated because of policy differences with the governor rather than a 

recall campaign motivated by conduct that actually falls within the statutory grounds. 

In short, the committee has failed to give attention to the simple details needed 

for fairness to the governor, for review by the Division and the courts, and for informed 

decisions by the voters. Its statement of grounds and its motion are heavy on hyperbole 

and short on the basic process requirements of recall. 

That is not how recall works in Alaska. Alaska's recall scheme does not require a 

Recall Dunleavy v. SOA, Div. Of Elections, Fenumiai Case No. 3AN-l 9-l 0903 CI 
Opp. to Plaintiffs MSJ/Cross Motion for Summary Judgment Page 2 of 57 
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lot from the recall committee, but it does require a statement of grounds establishing 

cause that is stated with particularity. The integrity of the entire process depends on this, 

as described in full below. State officials in Alaska have an expectation of serving a full 

term without being subject to a recall election, absent particular allegations that meet the 

statutory grounds to show cause. Voters, a majority of whom voted to place the elected 

officials in office, have an expectation that those officials will serve without the 

distraction of politically motivated recall attempts based on inconsequential reasons. 

And the Division of Elections and the courts cannot preserve the integrity of this recall 

scheme without the ability to determine whether a recall committee has alleged grounds 

that state a claim under the statutory criteria. 

Because the recall committee's statement of grounds fails to state with 

particularity conduct that meets the statutory criteria of cause, the Director of Elections 

correctly declined to certify the recall and this Court should affirm that decision and 

grant summary judgment to the State. 

II. FACTS 

Governor Michael J. Dunleavy was elected on November 6, 2018. On 

September 5, 2019, a recall committee filed an application to recall him. The application 

provides the following allegations as grounds for recall: 

Neglect of Duties, Incompetence, and/or Lack of Fitness, for the 
following actions: 

1. Governor Dunleavy violated Alaska law by refusing to 
appoint a judge to the Palmer Superior Court within 45 days of 
receiving nominations. 

2. Governor Dunleavy violated Alaska Law and the 

Recall Dunleavy v. SOA, Div. Of Elections, Fenumiai Case No. 3AN-19-10903 CI 
Opp. to Plaintiffs MSJ/Cross Motion for Summary Judgment Page 3 of 57 
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Constitution, and misused state funds by unlawfully and without 
proper disclosure, authorizing and allowing the use of state funds 
for partisan purposes to purchase electronic advertisements and 
direct mailers making partisan statements about political opponents 
and supporters. 

3. Governor Dunleavy violated separation-of-powers by 
improperly using the line-item veto to: (a) attack the judiciary and 
the rule of law; and (b) preclude the legislature from upholding its 
constitutional Health, Education and Welfare responsibilities. 

4. Governor Dunleavy acted incompetently when he 
mistakenly vetoed approximately $18 million more than he told the 
legislature in official communications he intended to strike. 
Uncorrected, the error would cause the state to lose over $40 
million in additional federal Medicaid funds. 

References: AS 22.10.100; Art. IX, sec. 6 of Alaska Constitution; 
AS 39.52; AS 15.13, including .050, .090, .135, and .145; 
Legislative Council (31-LS 1006); ch.1-2, FSSLA 19; OMB Change 
Record Detail (Appellate Courts, University, AHFC, Medicaid 
Services). 1 

The application was accompanied by: (1) a $100 deposit; (2) a statement that the 

sponsors are qualified voters; (3) a designation of a recall committee of three sponsors 

who represent the people who signed the application; ( 4) the signatures of at least 100 

qualified voters who subscribed to the application as sponsors; and (5) the signatures 

and addresses of allegedly qualified voters equal to more than 10 percent of those who 

voted in the last general election. 2 The statement of grounds for recall also referenced 

statutes and other additional material, including an Office of Management and Budget 

("OMB") Change Record Detail and a Legislative Division of Legal and Research 

2 

See Affidavit of Scott M. Kendall ("Kendall Affidavit"), Exhibit 1 at 1. 

See Kendall Affidavit, Exhibit 2 at 2-3. 

Recall Dunleavy v. SOA, Div. Of Elections, Fenumiai Case No. 3AN-19-10903 CI 
Opp. to Plaintiffs MSJ/Cross Motion for Summary Judgment Page 4 of 57 
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Services Memorandum.3 

On November 4, 2019, the Director of the Division of Elections declined to 

certify the recall application4 because it was "not substantially in the required form."5 

This lawsuit followed. 

III. RECALL IN ALASKA 

The Alaska Constitution expressly provides for the recall of elected public 

officials. Article XI, section 8 declares: "All elected public officials in the State, except 

judicial officers, are subject to recall by the voters of the State or political subdivision 

from which elected. Procedure and grounds for recall shall be prescribed by the 

legislature." 

The procedures prescribed by the legislature require first the filing of an 

application, which must include: 

3 

4 

5 

( 1) the name and office of the person to be recalled; 

(2) the grounds for recall described in particular in not more than 
200 words; 

(3) the printed name, the signature, the address, and a numerical 
identifier of qualified voters equal in number to 10 percent of those 
who voted in the preceding general election in the state or in the 
senate or house district of the official sought to be recalled, 100 of 
whom will serve as sponsors; each signature page must include a 
statement that he qualified voters signed the application with the 
name and office of the person to be recalled and the statement of 
grounds for recall attached; and 

( 4) the designation of a recall committee consisting of three of the 

Kendall Affidavit, Exhibit 1 at 1. 

Kendall Affidavit, Exhibit 3. 

AS 15.45.550. 

Recall Dunleavy v. SOA, Div. Of Elections, Fenumiai Case No. 3AN-19-10903 CI 
Opp. to Plaintiffs MSJ/Cross Motion for Summary Judgment Page 5 of 57 
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qualified voters who subscribed to the application and shall 
represent all sponsors and subscribers in matters relating to the 
recall; the designation must include the name, mailing address, and 
signature of each committee member.6 

The permissible grounds for recall are: "(l) lack of fitness, (2) incompetence, (3) 

neglect of duties, or ( 4) corruption. "7 The recall statutes do not define these terms. 

An application to recall a state official must be filed with the Director of the 

Division of Elections. 8 The director then reviews the application to determine whether it 

should be certified.9 Alaska Statute 15.45.550 provides that the director shall deny 

certification upon determining that: 

( 1) the application is not substantially in the required form; 

(2) the application was filed during the first 120 days of the term of 
office of the official subject to recall or within less than 180 days of 
the termination of the term of office of any official subject to 
recall; 

(3) the person named in the application is not subject to recall; or 

( 4) there is an insufficient number of qualified subscribers. 10 

If an application is certified, the director prepares petitions containing the name 

and office of the target of the recall, "the statement of the grounds for recall included in 

the application," and infonnation about the cost of the recall to the State. 11 The recall 

6 AS 15.45.500. 
7 AS 15.45.510. 
8 AS 15.45.480. 
9 AS 15.45.540. 
10 AS 15.45.550. 
II AS 15.45.560. 

Recall Dunleavy v. SOA, Div. Of Elections, Fenumiai Case No. 3AN-19-10903 CI 
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sponsors must then collect signatures from qualified voters "equal in number to 25 

percent of those who voted in the preceding general election" and file those signatures 

no later than 180 days before the end of the term of office of the target of the recall. 12 

In the event of a recall election, the director must provide to each election board 

"copies of the statement of the grounds for recall included in the application and ... the 

statement of not more than 200 words made by the official subject to recall in 

justification of the official's conduct in office." 13 Each election board "shall post at least 

one copy of the statements for and against recall in a conspicuous place in the polling 

place." 14 

IV. ST AND ARDS TO BE APPLIED BY THIS COURT 

A. General Principles. 

Only a handful of Alaska cases address the recall statutes, and the only Alaska 

Supreme Court cases involve the municipal recall statutes, which differ from the 

statutes governing the recall of state-level officials in significant ways. Nevertheless, 

several basic principles can be gleaned from the statutory scheme, the debate over recall 

at the constitutional convention, and the limited existing case law to guide this Court's 

analysis of the issues presented in this case. These principles are (1) that the court's 

review is limited to the four comers of the application; (2) that recall in Alaska is for-

cause and cannot be based on policy disagreements; (3) that a targeted official's due 

12 

13 

14 

AS 15.45.61 O; AS 15.45.630. 

AS 15.45.680. 

Id. 

Recall Dunleavy v. SOA, Div. Of Elections, Fenumiai Case No. 3AN-19-10903 CI 
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process right mandates clearly stated factual and legal bases for recall; and ( 4) that 

allegations stated with particularity are required in order to maintain the integrity of the 

entire recall process. 

1. Review of the recall application to determine whether it 
complies with the statutory requirements is limited to the four 
corners of the document. 

The first and primary principle is that this Court's review of the recall application 

to determine whether the director properly denied certification must be limited to the 

four corners of the application, and, for purposes of this litigation, to the statement of 

grounds specifically. 15 The question for this Court is not whether Recall Dunleavy has 

stated sufficient grounds to recall the governor in its 55-page motion for summary 

judgment, but only whether the 200 words of its recall application sufficiently describe 

the grounds constituting cause for recall. 

This limitation is inherent in the statutory scheme, which assigns the division the 

task of determining whether "the application" is "substantially in the required form." 16 

The "required fonn" is set out in AS 15.45.500, which provides in relevant part that 

"[t}he application must include ... (2) the grounds for recall described in particular in 

not more than 200 words." The target of any recall, moreover, is limited to 200 words 

of rebuttal to respond to the allegations of the application, 17 and the voters will have the 

15 The director determined that the application could not be certified solely because 
the statement of grounds did not comply with the statutory requirements. See Kendall 
Affidavit, Exhibit 3 at l; see also AS 15.45.500(2). 
16 AS 15.45.550(1) (emphasis added). 
17 AS 15.45.680. 

Recall Dunleavy v. SOA, Div. Of Elections, Fenumiai Case No. 3AN-l 9-l 0903 CI 
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benefit of only the 200 words of the application and the rebuttal at the polls. 18 

Therefore, the application must stand on its own in making the case for recall. Neither 

the division nor the court may assume knowledge of facts not included in the 200 words 

of the application. 

This principle is demonstrated in all of the Alaska cases, which focus solely on 

the language of the application and do not consider other facts or allegations in 

evaluating whether the grounds for recall have been sufficiently alleged. 19 In Citizens 

for Ethical Government v. State, then-Superior Court Judge Craig Stowers stated that he 

understood his task to be to disregard the "considerable extra or extraneous materials 

presented to me," and "ultimately [to] take the language of the petition ... and evaluate 

the language for both its factual and legal sufficiency in light of' the law. 20 When, 

during argument, the recall committee's attorney referred to facts not stated in the 

petition, the court redirected and reminded him, "But again, my focus is on the language 

18 Id. 
19 See Meiners v. Bering Strait Sch. Dist., 687 P.2d 287, 298-302 (Alaska 1984) 
(analyzing facts alleged in specific paragraphs of petition); van Staujfenberg v. 
Committee for Honest and Ethical School Bd., 903 P.2d 1055, 1059-1060 (Alaska 1995) 
("[W]e take the facts alleged in the first and fourth paragraphs as true and determine 
whether such facts constitute a prima facie showing of misconduct in office or failure to 
perform prescribed duties."); Coghill v. Rollins, 4FA-92-1728CI (Alaska Super., Sept. 
14, 1993) (Savell,, J.) at 18-24 (analyzing only specific factual allegations in 
application); Valley Residents for a Citizen Legislature v. State, 3AN-04-06827CI 
(Alaska Super., August 24, 2004) (Gleason, J.) at 8-12 (relying on facts alleged in 
application); Citizens for Ethical Government v. State, 3AN-05-12133CI (Alaska Super. 
Jan. 4, 2006) (Stowers, J.) at 24 ("But again, my focus is on the language of the 
petition.") and 72-73. 
20 Citizens for Ethical Government, 3AN-05-12133CI at 9. 

Recall Dunleavy v. SOA, Div. Of Elections, Fenumiai Case No. 3AN-19-10903 CI 
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of the petition."21 And in presenting his decision, Judge Stowers expressly stated that he 

had "not reached [his] decision with reference to any of the extraneous information 

that's been provided by any of the parties."22 And the court quoted AS 15.45.500's 

requirement that "the grounds for recall [be] described in particular in not more than 

200 words," noting that "if this statute has any meaning at all, the phrase 'described in 

particular' is something that the court is required to consider as it reviews the 200 words 

or less in any given petition. "23 

Limiting the court's consideration only to the 200 words or less of the 

application is also consistent with the use of a motion to dismiss standard required by 

the Alaska Supreme Court in Meiners24 and von Staujfenberg. 25 The function of the 

review by the Division of Elections and the court is to determine whether the 

allegations, as made, state a claim that meets the statutory criteria for recall. In 

evaluating a motion to dismiss, the court looks only at the four comers of the 

complaint. 26 Thus, in von Staujfenberg, the Court declared: "we take the facts alleged in 

the first and fourth paragraphs as true and determine whether such facts constitute a 

21 

22 

23 

Id. at 24. 

Id. at 72. 

Id. at 73. (Emphasis added). 
24 Meiners, 687 P.2d at 300 n.18 ("We are in a position similar to a court ruling on 
a motion to dismiss a complaint for failure to state a claim."). 
25 von Staujfenberg, 903 P.2d at 1060. 
26 See e.g., Larson v. State, Dep 't of Corrections, 284 P.3d 1, 7 (Alaska 2012) ("In 
reviewing a motion to dismiss, we generally do not consider matters outside the 
complaint ... "). 

Recall Dunleavy v. SOA, Div. Of Elections, Fenumiai Case No. 3AN-19-10903 CI 
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prima facie showing of misconduct in office or failure to perform prescribed duties" 

(the recall grounds cited in that case ).27 Similarly, in Meiners, the court noted that it 

would not concern itself with the truth of the allegations and left that decision to the 

trier of fact-the voters.28 This Court must therefore evaluate the statement of grounds 

presented with the recall application, and only that statement. 

Despite this, Recall Dunleavy's motion for summary judgment pays remarkably 

little attention to the language of its application, offering instead an extensive discussion 

of factual allegations and legal assertions that are not included in the statement of 

grounds.29 But all of that additional information-information not found within the four 

comers of its recall application-is irrelevant and should be disregarded by this Court. 30 

The plain language of the statutory scheme and the analysis in every Alaska case 

indicates that the sponsors of a recall must make their case in their application, stated in 

200 words or less. 

For that reason, in determining the sufficiency of the recall application, the 

division did not consider any of the factual materials referenced at the bottom of the 

statement of grounds, because those materials would take the statement far in excess of 

the permitted 200 words. 31 And this Court may not consider them either. Alternatively, 

27 

28 

29 

van Stauffenberg, 903 P.2d at 1059-60 (emphasis added). 

Meiners, 687 P.2d at 300 n.18. 

Plaintiffs Motion for Summary Judgment ("Plaintiffs Motion") at 16-53. 

30 The State is filing a motion to strike this extraneous material alongside this 
opposition and cross-motion for summary judgment. 
31 Kendall Affidavit, Exhibit 2 at 3. 

Recall Dunleavy v. SOA, Div. Of Elections, Fenumiai Case No. 3AN-l 9- l 0903 CI 
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if it does, it should affirm the division's decision to deny certification on the 

straightforward basis that the statement of grounds exceeds the maximum word limit. 

Similarly, this Court must refuse to consider any of the additional factual 

materials relied on by Recall Dunleavy's motion for summary judgment-either in the 

footnotes or as exhibits to counsel's affidavit-or any argument based on those alleged 

facts. 32 Not only were these factual allegations and legal arguments not presented to the 

division, had they been presented in the same way they would far have exceeded the 

maximum word count. 

2. Public officials in Alaska may not be recalled for purely 
political reasons. 

The second general principle for recall in Alaska is that public officials are not 

subject to recall for purely political reasons. 33 For example, the electorate's 

dissatisfaction with an elected official's policies are not a sufficient basis for recall. 

Alaska's constitutional delegates wanted the state's elected officials to be free to focus 

on the business of governing for a full term, absent serious acts or omissions that call 

into question the official's ability or suitability to continue in office. Disagreement with 

a duly elected official's policies is fodder for elections, not for recall. 

In comprehensive discussions at the convention, the delegates rejected two 

32 To illustrate how much the committee's arguments rely on facts not included in 
the application, the Division has attached to this opposition a copy of the argument 
section of the committee's motion with the extraneous facts-and the arguments relying 
on those facts-highlighted in yellow. See Exhibit A. 
33 See AS 15 .45 .510 ("The grounds for recall are (1) lack of fitness, (2) 
incompetence, (3) neglect of duties, or (4) corruption."). 
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amendments that would have allowed recall without specified grounds. 34 They did not 

want public officials to be subject to the "nuisance"35 of "recall for whatever grounds 

the people feel are justified."36 They also rejected a "low-bar" recall that would allow a 

technical but harmless act or omission to serve as grounds for recall.37 

Consistent with the delegates' clear direction that the legislature should impose 

meaningful grounds, the relevant statute sets forth four criteria. All four criteria state 

serious grounds that are intended and should be interpreted to create a genuine obstacle 

to petty or political recall: lack of fitness, incompetence, neglect of duties, or 

corruption. 38 These categories could be interpreted broadly to include almost anything, 

or so broadly that-as the recall committee claims-they overlap.39 But that would 

make the delegates' intent that recall in Alaska be used only for significant reasons 

largely illusory and would open the flood gates for the political recall that the delegates 

rejected. And it would allow the committee to cite grounds that have little impact on an 

official's job performance as a pretense to recall the official for political or policy 

differences. For this reason, the statutory criteria should be interpreted with rigor. 

The for-cause nature of Alaska's recall process puts the burden on establishing 

34 See Section V.B., infra. 
35 2 Proceedings of the Alaska Constitutional Convention (PACC) 1238 (January 5, 
1956). 
36 

37 

38 

39 

Id. At 1214-15. 

Id. At 1207-1212; see also discussion in V.B., infra. 

AS 15.45.510. 

Plaintiffs Motion at 9. 
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grounds for recall squarely on the recall committee. For a duly-elected official in a for-

cause recall jurisdiction, removal from office is an extraordinary proceeding and should 

not be treated lightly. The recall committee's burden to establish cause includes stating 

allegations that clearly identify the acts at issue and explaining why they are worthy of 

recall. Anything less compromises the official's due process rights, as explained below. 

3. Due Process mandates that the committee's allegations must 
clearly state a factual and legal basis for recall, so that the 
recall subject has notice and a meaningful opportunity to be 
heard. 

Third, Alaska's just-cause requirement means that elected officials are entitled to 

due process when subject to the threat of a recall. Unlike Alaska's other direct-

democracy processes, initiative and referendum, recall involves an elected official who 

has a countervailing interest to the desires of the recall committee-that is, the interest 

in staying in the position to which the official was duly elected for the full term of 

office.40 And recall threatens an official's continuance in office. 

The constitutions of the United States41 and Alaska42 both prohibit state action 

that deprives individuals of property without due process of law. In Alaska, public 

employees who may be terminated only for just cause have a property interest in 

40 Meiners, 687 P.2d at 296 n.7 ("Recall, of course, differs from initiative and 
referendum in that a particular person's continuance in office is at stake, and not just the 
fortunes of a policy or issue."). 
41 

42 

U.S. CONST. amend. XIV, § 1. 

Alaska Const. art. I, § 7. 
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continued employment.43 The extent of due process required for recall of elected 

officials depends on the government's recall laws, because officials take office subject 

to the conditions imposed by the terms and conditions of the political system in which 

they operate. Thus, an official in a state that requires no grounds for recall may have a 

diminished right to notice of a particular reason for recall or an opportunity to 

respond. 44 The offices in those jurisdictions are purely at-will positions. 

In contrast, officials in jurisdictions with for-cause recall, like Alaska, are 

entitled to more process. Because those officials have an expectation of remaining in 

office for a full term absent specified grounds, they are entitled to a process that 

provides notice of the grounds alleged and a meaningful opportunity to respond. A 

"fundamental requirement of due process" is "[n]otice reasonably calculated to afford 

the parties an opportunity to present objections to a proceeding."45 In Alaska, the recall 

statutes provide for notice of the grounds through the application, which must include 

"the grounds for recall described in particular in not more than 200 words."46 

The second prong of due process-the opportunity to be heard-is provided in 

43 City of North Pole v. Zabek, 934 P.2d 1292, 1297 (Alaska 1997). 

44 Sproat v. Arnau, 213 So.2d 692 (Fla.1968) (upholding as constitutionally 
sufficient an affidavit in support of a recall petition alleging loss of confidence in 
elected officials, where the city charier provided that a charge that a majority of the 
electors had lost confidence in the commissioners sought to be recalled would be 
sufficient): Bonner v. Belsterling, 136 S.W. 571(Texas1911) (rejecting due process 
claim because official took the office under law that provided at-will recall, and "the 
proceeding is just what he contracted for when he accepted the office."). 

45 Kerr v. Kerr, 779 P.2d 341, 342 (Alaska 1989). 

46 AS 15.45.500(2). 
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Alaska's recall scheme by the official's rebuttal to the application.47 The targeted 

official may provide the Director with justification of the official's conduct in a 

statement of 200 or fewer words, which the Director provides to each election board to 

post "in a conspicuous place in the polling place."48 

Although due process generally requires only notice to the deprived party, in a 

for-cause recall jurisdiction, it requires sufficient notice to others as well, most notably 

to the voters. Voters need to understand the allegations sufficiently to determine, in light 

of the subject's rebuttal statement, how to vote.49 Notice to the official and notice to 

voters cannot be separated for due process purposes because the voters are the decision-

makers. Unlike a government agency terminating an employee or reducing public 

benefits, the voters do not have full background information of the reason for the 

proposed deprivation. They must be able to rely on the bare allegations of the 

application and the official's 200-word rebuttal in order to make an informed decision 

when casting a vote. While some voters may independently inform themselves more 

fully about the underlying issues, the process provides them-through the allegations 

and rebuttal-focused basic information for their decision. 

47 

48 

The ability to identify the conduct underlying the recall effort is critical to due 

AS 15.45.680. 

Id. 

49 See Davis v. Shavers, 439 S.E.2d 650, 652 (Ga. 1994) ("[I]t is imperative that the 
application state with clarity and specificity the facts supporting the grounds for recall 
such that both the public and the official sought to be recalled are properly notified of 
the violation alleged to have been committed."). 
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process. In Meiners, the Alaska Supreme Court noted that "[t]he purpose of the 

requirement of particularity is to give the officeholder a fair opportunity to defend his 

conduct in a rebuttal limited to 200 words."50 This does not mean that the stated 

allegations need to identify the grounds only to the targeted official. Even if a targeted 

official might guess what a vague or conclusory allegation means, the official must 

respond to it in only 200 words. If the official has to speculate about the possible 

meanings, and then both explain these possibilities and fully respond to them in a 

200-word rebuttal to voters, the official will be deprived of both notice and the 

opportunity to be heard. In addition, the voters will have an insufficient statement of the 

grounds and an insufficient response, adding up to insufficient information on which to 

deprive the official of a full term in office. 

The fairness of the opportunity to respond is critical to fulfilling due process: 

"the crux of due process is opportunity to be heard and the right to adequately represent 

one's interests."51 Without clear allegations as a foundation, a recall subject cannot hope 

to have a meaningful opportunity to rebut them in such a short statement, cannot 

adequately represent his or her own interests, and will thus be denied due process. 

50 van Stauffenberg, 903 P.2d at 1060 (quoting Meiners, 687 P.2d at 302). 

51 Dennis 0. v. Stephanie 0., 393 P.3d 401, 411 n.73 (Alaska 2017) (quoting In re 
K.L.J, 813 P.2d 276, 279 (Alaska 1991)). 
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4. The application must include allegations that are stated with 

particularity, so that the Division of Elections and reviewing 
courts can determine whether they are legally sufficient and 
also to provide notice to the targeted official and to voters. 

The fourth general principle is that under Alaska's recall statutes, an application 

will not be certified unless it states each alleged ground for recall with particularity. 52 

The recall committee suggests that although Alaska's recall statute requires that 

grounds be "described in particular,"53 the allegations do not have to describe any 

"specific instances."54 The committee also characterizes the Attorney General opinion 

as "impermissibly chang[ing] the focus of the particularity requirement" by "claiming 

that it requires the grounds to be 'factually sufficient. "'55 In making these assertions, the 

committee misunderstands both the meaning of the statute and the essential role that the 

particularity requirement plays in Alaska's recall scheme. 

The particularity requirement serves two primary functions. First, an application 

must state allegations with particularity so that the Division of Elections and a 

reviewing court can determine whether the application is "substantially in the required 

form"-that is, whether the factual allegations state a claim under one of the statutory 

criteria for recall. 56 Second, the stated allegations must be sufficiently particular to 

allow the targeted official a meaningful opportunity to respond and to give voters 

52 AS 15.45.500(2). 
53 Id. 
54 Plaintiffs Motion at 14. 
55 Id. at 15. 
56 AS 15.45.550(1). 
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specific information so they can decide whether to vote in favor or against recall. 

These functions are essential to Alaska's recall scheme, notwithstanding the 

committee's suggestion that it could not state allegations with particularity because of 

the 200-word limit. 57 Obviously, allegations must be stated more concisely with each 

additional ground added, but the committee accepted that trade-off by choosing to 

allege four grounds and by failing to use the full 200 words in its application. 

a. An application must state the grounds for recall with 
particularity so that the Division of Elections and 
reviewing courts can determine whether the allegations 
state a claim under the statutory criteria. 

Because the right to recall officials in Alaska is "limited to recall for cause,"58 the 

Division of Elections and reviewing courts must review the legal sufficiency of recall 

allegations to determine whether, assuming the stated facts to be true, the allegations 

constitute a prima facie showing of the identified statutory criteria. 59 The application 

must describe the allegations with sufficient particularity to identify the conduct that 

purportedly creates an issue, and the alleged facts must support legally sufficient 

grounds for recall. 60 As then-Judge Stowers stated in Citizens for Ethical Government, 

"it is for the court ... to at least make a preliminary or threshold determination whether 

the factual allegations are alleged with sufficient particularity or specificity so that you 

57 

58 

59 

60 

Plaintiffs Motion at 24. 

van Staujfenberg, 903 P.2d at 1059. 

Id. at 1059-60. 

AS 15.45.550(1). 
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can even get the allegations to the voters."61 If the stated facts fail, on their face, to meet 

one of the statutory recall grounds, the allegation cannot go to the voters.62 

The particularity of the factual allegations and the sufficiency of the legal 

grounds are interrelated and are examined together. In some situations, the facts might 

be stated with particularity but simply fail to state a claim based on the statutory criteria. 

In a Florida case, for example, the state supreme court found that the allegation that a 

city commissioner gave orders and made requests of city employees without the consent 

of the city commission did not constitute malfeasance-defined as illegal action-

because even if the alleged allegations were true, the conduct was permitted by law.63 

Alternatively, the allegations may state facts that could state a claim under one of 

the statutory grounds, but the facts alleged are not specific enough to determine this for 

certain. In von Staujfenberg, for example, a recall committee alleged that school board 

members had violated Alaska law by meeting in an improper, closed-door executive 

61 Citizens for Ethical Government, 3AN-05-12133CI at 28; see also id. at 80 ("[A] 
court is required to make at least a threshold determination as to whether what has been 
alleged is factually specific enough."). 
62 Meiners, 687 P.2d at 303 ("[T]he certifying officer may delete severable 
individual charges from a recall petition if those charges do not come within the 
grounds specified by statute."). 
63 Bent v. Ballantyne, 368 So.2d 351, 352-53 (Fla. 1979); see also In re Ventura, 
600 N.W.2d 714, 717-79 (Minn. 1999) (finding that the allegations in the recall petition 
concerned conduct that was not within the performance of the governor's official duties 
or was not unlawful and thus did not meet the definition of "malfeasance."); Moutrie v. 
Davis, 498 So.2d 993, 996-97 (Fla. 1986) (finding that a councilman's request that the 
police chief be fired and his failure to investigate alleged blackmail did not constitute 
malfeasance or misfeasance and therefore could not support recall.). 
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session to discuss retention of a school employee.64 Alaska law expressly permits school 

boards to meet in executive session while discussing certain personnel issues, so the 

court found that the allegation was legally insufficient. 65 And because this conduct is 

permitted in certain circumstances, the court also found that the allegations lacked 

sufficient particularity in failing to explain why the executive session violated Alaska 

law.66 The deficiency was the failure to state facts necessary to establish that the 

executive session was improper. 

Similarly, in Citizens for Ethical Government, the court examined an allegation 

that a state senator had engaged in corruption by accepting a consulting contract with a 

company in conflict with his duties as a senator. The court found that contracting to 

advocate the position of two clients on matters of mutually shared but conflicting 

interest does not necessarily constitute corruption, and to the extent that this conduct 

might constitute corruption in some cases, the petition failed to state specific facts 

indicating this. 67 

Another possibility is an allegation that is simply too factually vague to meet the 

particularity requirement. In Coghill v. Rollins, the court reviewed an allegation against 

Lieutenant Governor Coghill that stated that "[h]is unfitness is demonstrated by this 

unethical and unprofessional conduct as indicated by his totally unfounded public 

64 

65 

66 

67 

van Staujfenberg, 903 P.2d at 1057. 

Id. at 1060. 

Id. 

Citizens for Ethical Government, 3AN-05-12133CI at 81-82. 
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accusations of criminal activity of recall staff. "68 The court found that "[ s ]tripped of 

conclusory labels" such as "unethical" and "unprofessional," the allegation accused 

Coghill of "making unspecified public accusations against the recall proponents" 

without "indication of when, to whom, and about whom the accusations were made" or 

what criminal activity was involved.69 The court held that these charges did not "set 

forth particular facts upon which voters can conclude that Coghill is unfit for office or 

which would permit [him] to offer a meaningful response justifying his conduct."70 

Neither the division nor the court can neutrally infer facts that are not found in 

the application, however widely known extraneous information might seem to be. The 

committee's factual claims are accepted as true, but those facts must be contained in the 

200-word statement because the Division of Elections is not generally charged with 

tracking the acts and omissions of elected officials. Its job is to run elections. To 

understand an application lacking particularity, the division would have to conduct 

some sort of investigation, thereby prolonging the process and undermining its own 

impartiality. The statutory scheme does not provide for this, nor does it provide for 

extraneous evidence to be submitted to the court. Nor would extraneous evidence make 

sense, as the court's role is simply to review the division's certification decision. 

In addition to allowing the Division of Elections and a reviewing court to 

determine whether a committee's allegations meet the statutory criteria, the particularity 

68 

69 

70 

Coghill, 4FA-92-l 728CI at 23. 

Id. 

Id. 
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requirement has another, equally important purpose. The application provides notice of 

the allegations to voters and to the targeted subject so that the official can prepare a 

defense. For both the voters and the official, particularity is critical to the integrity of 

the recall process. 

b. An application must state the grounds for recall with 
particularity to provide notice to the targeted subject 
and to voters. 

The particularity requirement is necessary to provide an explanation of the 

allegations to the voters for the recall proposal and to provide notice to the targeted 

official. 

The recall committee downplays the particularity requirement by repeatedly 

suggesting that what matters is only whether the governor has knowledge of the conduct 

underlying the allegations,71 but this fundamentally misapprehends the law. In the 

context of a recall in Alaska, notice to the targeted official cannot be separated from 

notice to voters, and both require particularity. This is true for two reasons. 

71 See e.g., Plaintiffs Motion at 23 ("It cannot be disputed that the Governor is on 
notice regarding which political communications violated the law, and why. The 
Governor has sufficient notice of the allegation and can admit or deny doing it ... "); {d. 
at 32 ("The Attorney General's opinion calls the allegation that the Governor 'violated 
separation-of-powers by improperly using the line-item veto to attack the judiciary and 
the rule of law' 'conclusory'-but his opinion also indicates that the Attorney General 
(and therefore the Governor) knows exactly what specific conduct the recall application 
refers to. As the opinion acknowledges, the full background is well-established by 
public sources."); id. at 4 7 ("[T]here is no question that the Governor should understand 
the allegation to be that his vetoes went so far as to interfere with the legislature's 
constitutional duties to provide for health, education, and welfare ... The Governor has 
sufficient notice of this ground."). 
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First, the allegations are the means by which voters can understand why a recall 

choice appears on the ballot. Even if it were somehow fair to assume that the targeted 

official understands vague allegations, the court cannot assume that voters will 

understand them. Ultimately, "it is the responsibility of the voters to make their decision 

in light of the charges and rebuttals."72 The grounds therefore must be specific enough 

to notify voters of exactly why the official is facing recall. 

Second, as discussed above, the targeted official is constitutionally entitled to a 

meaningful opportunity to be heard, and the voters are the decision-makers for recall. 

The allegations are posted at each polling place, along with the rebuttal.73 The official's 

opportunity to be heard is the opportunity to be heard by voters. The requirement that 

the application state the allegations with particularity is necessary to the official's ability 

to respond for the benefit of voters. Thus, for example, the Georgia Supreme Court 

found a due process violation when a recall petition charged simply that tax assessors 

were "not properly discharging their duties and [were] discriminating in favor of certain 

citizens and against others. "74 The court found this description to be inadequate: "[ m ]ere 

vagaries or generalities are insufficient[;] the notice must be 'sufficiently specific and 

detailed to convey to the [officer] the substantial nature of the charge without requiring 

speculation on his part as to the precise complaint he must answer."75 

72 

73 

74 

75 

Meiners, 687 P.2d at 301. 

AS 15.45.680. 

Brown v. Wetherington, 300 S.E.2d 680, 682-83 (Ga. 1983). 

Id. (quoting Hughes v. Russell, 251 S.E.2d 70 (Ga. App. 1978)). 
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If the allegations do not specifically explain what conduct the committee believes 

is worthy of recall, the official's rebuttal becomes much more complicated and difficult, 

thereby threatening to deny the official due process. 

Because a fair process for the targeted official and essential information for 

voters both require allegations that are stated with specificity, the particularity 

requirement is critical to the integrity of the election, and thus to Alaska's recall election 

scheme. 

B. Understanding the grounds for recall. 

For state officials in Alaska, the statutory grounds for recall are (1) lack of 

fitness; (2) incompetence; (3) neglect of duty; and (4) corruption. The recall application 

here alleges generally that the governor should be recalled for lack of fitness, 

incompetence, and neglect of duty, but does not allege corruption. Therefore, the Court 

need not interpret the meaning or scope of "corruption" to decide this case. 

Unfortunately, the election statutes do not provide definitions of the grounds for 

recall, and the Alaska Supreme Court has yet to interpret the recall provisions for state 

officials. Moreover, although the superior court has applied a variety of definitions for 

the grounds for recall, the parties in those superior court cases did not contest or litigate 
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the meaning of the grounds. 76 

Still, two things are clear. First, to comply with due process and the 

constitutional convention delegates' rejection of purely political recall, the definitions 

must create a meaningful threshold that recall sponsors must meet in order to move their 

application forward. Second, consistent with the. regular canons of statutory 

interpretation, the grounds must be understood to describe distinct reasons for recall-

so, for example, an official is not also "incompetent" for the purposes of recall because 

she "neglected her duties;" and there must be a difference between the municipal 

grounds of "misconduct in office" and "failure to perform prescribed duties" and the 

state grounds of "lack of fitness," "neglect of duties," and "corruption."77 

1. Lack of fitness. 

Because the municipal statutes do not include a ground for recall that appears 

similar to "lack of fitness," the Alaska Supreme Court has never assessed the likely 

scope or meaning of this ground for recall. The Attorney General's opinion proposed 

that "lack of fitness" be interpreted, consistent with other statutory definitions of fitness, 

76 See Valley Residents, 3AN-04-06827CI at 8 ("[F]or purposes of the motions now 
before the court, the plaintiffs have accepted the defendants' definitions of [the] 
terms."); Coghill, 4FA-92-l 728CI at 19 (stating that the recall committee did not offer 
any definitions in support of its motion for summary judgment); Citizens for Ethical 
Government, 3AN-05-12133CI at 49-50 (acknowledging no dispute about the 
definitions). 
77 Alaska Spine Center, LLC v. Mat-Su Valley Medical Center, LLC, 440 P.3d 176, 
182 (Alaska 2019) ("Principles of statutory construction mandate that we assume the 
legislature meant to differentiate between two concepts when it used two different 
terms."). 
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to mean a "substantial lack of physical or mental ability to perform" the duties of the 

office.78 Although the committee rejects this, claiming "[t]here is no basis in Alaska law 

for this definition," because the definition is drawn from Alaska statutes, that is plainly 

incorrect. 79 And the committees cites no authority for the claims that there is some 

"common understanding of 'fitness' for elected officials."80 Moreover, the opinion's 

reliance on other statutory uses of the concept of "fitness" follows the superior court's 

approach in Coghill v. Rollins, where the court quoted a statutory definition of 

"incompetence" for teachers as an appropriate starting place to define that term. 81 

Proposing to substitute one vague, amorphous term ("lack of fitness") with 

another, equally vague and amorphous term, the committee argues that the "plain 

meaning of 'unfit' is 'unsuitable' or 'inappropriate, "'82 following the superior court's 

approach in Coghill v. Rollins. In Coghill, the court simply quoted Black's Law 

Dictionary for the definition of "unfit"-"unsuitable; incompetent; not adapted or 

qualified for a particular use or service; having no fitness"-before finding that 

conclusory allegations of "unethical and unprofessional conduct" did "not set forth 

particular facts upon which voters can conclude that Coghill is unfit for office."83 

78 

79 

80 

81 

82 

83 

Kendall Affidavit, Exhibit 2 at 15-16. 

Plaintiffs Motion at 9. 

Id. 

See Coghill, 4FA-92-1728CI at 19. 

Plaintiffs Motion at 7. 

Coghill, 4FA-92-1728CI at 23. 
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Because this determination relied on the lack of factual particularity rather than the 

contours of "lack of fitness," it is not particularly helpful. 84 

The committee also quotes the definition employed by the superior court in 

Valley Residents, which the parties had agreed upon: "unsuitability for office 

demonstrated by specific facts related to the recall target's conduct in office."85 But the 

concept of "unsuitability for office" is so vague and subjective that it would amount to 

the kind of purely political, no-cause-required recall that the constitutional delegates 

expressly rejected. And indeed, this is fully apparent from the conclusory assertions of 

the recall committee's motion for summary judgment that, for example, "ignoring [a] 

deadline based on a ... need for information" makes an official "unfit for office."86 

Similarly, the committee's claim that "fitness for office likewise requires respect for and 

obedience to the law"87 invites a result that was also expressly rejected by the 

delegates-i.e. that a public official could be subject to recall for any legal violation 

however minor or inconsequential. 88 

Thus, even ifthe Court uses the Valley Residents definition of "lack of fitness," it 

must imbue the notion of unsuitability with far more substance than the committee does, 

84 Similarly, in the Supreme Court's memorandum order dismissing Coghill v. 
Rollins as moot-which is without precedential effect-the Court merely noted that "in 
the context of a matter which is no longer in dispute," it did not believe it could add 
much to common definitions. Plaintiffs Motion, Appendix Fat 5-6. 

85 Plaintiffs Motion at 7-8 (quoting Valley Residents, 3AN-04-06827CI at 10). 

86 

87 

88 

Plaintiffs Motion at 22. 

Id. at 31. 

See discussion infra, Section V.B. 
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and it should also take seriously that court's requirement that the statement of grounds 

state "specific facts" demonstrating the recall target's lack of fitness. 89 

2. Incompetence. 

Like "lack of fitness," the term "incompetence" has not been interpreted by the 

Alaska Supreme Court. The Attorney General's opinion cited Judge Savell's definition 

from Coghill v. Rollins, noting that he held that it "must relate to a lack of ability to 

perform the official's required duties." The committee complains that the Attorney 

General's definition-"lack [of] sufficient knowledge, skill or professional judgment" 

-"adds an unwarranted gloss to the accepted standard," but fails to explain how that 

definition is meaningfully different from either Judge Savell's definition or their own 

suggestions: '"lacking the qualities needed for effective action' or 'unable to function 

properly. "'90 Like Judge Savell in Coghill, the Attorney General looked to statutory 

definitions of incompetence and the committee fails to identify any real defect in the 

definition employed by the Attorney General. 

But whatever specific language this Court adopts as its definition of 

incompetence, one thing is clear-the definition cannot be so broad as to cover any 

possible kind of mistake or judgment error of a public official, without effectively 

permitting political recall, especially if the alleged error of judgment is actually a 

subjective assessment of the wisdom of a policy decision. Again, in this context, a 

89 

90 

Valley Residents, 3AN-04-06827CI at 10. 

Plaintiffs Motion at 10. 
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broad, amorphous definition of "incompetence" would simply allow this ground to 

serve as proxy for impermissible recall based on policy differences. 

3. Neglect of duty. 

The Attorney General's opinion defined "neglect of duties" as "substantial 

noncompliance with one or more substantive duties of office,"91 reasoning that there 

must be some threshold for "neglect" or this ground could be too easily used to 

accomplish a purely political recall. And, in fact, this concern is borne out by the 

committee's interpretation of this ground. The committee first asserts that if a state 

official fails "to do something expressly required by law," that "clearly sets forth a 

neglect of duty ground."92 Apparently, in the committee's view, it does not matter what 

the task is or what the repercussions of the failure, if any, might be; an official's failure 

to follow a statutory instruction, no matter how ministerial or trivial, is enough to 

warrant recall. But even this is insufficiently expansive for the committee. The 

committee also asserts that "the Governor is also required to undertake many 

'obligatory tasks, conduct, service, or functions' that are not spelled out in the Alaska 

Constitution or in statutes" and that "[i]t is up to the voters to decide whether a 

particular failure to act constitutes a neglect of duty sufficient to warrant removal from 

office. "93 In other words, the committee argues that not only is there no meaningful 

limit to what may be considered a "duty" for the purposes of this ground, but it is not 

91 

92 

93 

Kendall Affidavit, Exhibit 2 at 11-12. 

Plaintiffs Motion at 12. 

Id. 
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for the division or the court to decide whether a duty has been "neglected;" that is only 

for the voters. But this is no standard at all and would effectively create no-cause recall 

in Alaska. Such an approach flies in the face of the clear intent of the constitutional 

convention and rulings of the Alaska Supreme Court indicating that recall in Alaska 

cannot be purely political. 

The ease with which the committee has turned "neglect of duties" into 

meaningless verbiage that can be used to initiate the recall of any elected official for 

even the most trivial reason demonstrates why the Attorney General's opinion 

appropriately seeks to inject a genuine threshold requirement that the duty be significant 

and that the neglect have some negative consequence. 

Requiring that neglect cause some sort of harm also honors the difference in the 

statutory language found in the municipal and state recall statutes.94 The committee's 

approach erases that difference by interpreting "neglect" to mean simply "failure to 

perfonn," which is a recall ground for municipal officials.95 But "principles of statutory 

construction mandate that we assume the legislature meant to differentiate between two 

concepts when it used two different terms."96 Thus, the legislature presumably intended 

to establish a different standard for recalling state officials and municipal officials when 

94 Compare AS 29.26.250 ("Grounds for recall are misconduct in office, 
incompetence, or failure to perform prescribed duties.") with AS 15.45.510 ("The 
Grounds for recall are (1) lack of fitness, (2) incompetence, (3) neglect of duties, or ( 4) 
corruption."). 
95 AS 29.26.250. 
96 Alaska Spine Center, 440 P .3d at 182. 
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it adopted different terminology. 

Notably, although the committee is eager to rely on dictionary definitions 

elsewhere in its brief, it does not do so to define the meaning of "neglect." This is 

doubtless because "neglect" is defined as "disregard" or "pay little or no respect or 

attention to,"97 with a strong connotation of intentionality, repetition, and negative 

consequences. Synonyms for neglect include, for example, dilapidation and disrepair.98 

Thus, it is reasonable to read the different statutory standards to require intent, 

repetition, and a negative consequence that turns a failure to perform a prescribed duty 

into neglect for the purposes of recall for state officials. If this is not the case, then the 

failure to comply with any statutory requirement-no matter how unintentional, isolated 

in occurrence, and inconsequential-could be used to justify recall. 

V. Recall Dunleavy's application is facially invalid. 

The recall application presented to the Division of Elections is facially invalid 

because the statement of grounds fails to allege with particularity facts establishing any 

of the grounds for recall. Indeed, only one of the paragraphs even identifies which 

ground for recall it contemplates. 

97 

A. Only the fourth allegation of the application identifies a specific 
ground for recall and therefore the first three allegations are invalid. 

Rather than allege clearly which statutory ground for recall the first three 

Neglect, 2 Shorter Oxford English Dictionary 1901 (5th Ed. 2002). 

98 Neglect, Merriam-Webster Thesaurus, https://www.merriam-
webster.com/thesaurus/neglect (last visited December 12, 2019). 
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paragraphs of the statement apply to, the committee has simply bundled three grounds 

together in a prefatory sentence and called that good. And, as its motion for summary 

judgment shows, that is a deliberate device, intended to allow the recall campaign to 

offer multiple theories of wrongdoing that are not even hinted at in the language of the 

application. This does not, however, comply with basic principles of due process and 

fairness or the plain requirements of the recall statutes. 

A recall application must include "the grounds for recall described in particular 

in not more than 200 words."99 The Alaska Supreme Court has noted that at least one 

purpose of this particularity requirement is to give the targeted official a "fair 

opportunity to defend [his] conduct" in the 200 words permitted for rebuttal. 100 But if an 

application fails to identify the ground for recall that the sponsors assert is established 

by the facts alleged, then the official must either guess which ground to respond to or 

try to respond to all possibilities. And that does not provide "a fair opportunity" to 

respond. Recall sponsors should not be permitted to leverage vagueness and lack of 

particularity to the disadvantage of a targeted official. 101 

Because paragraphs 1, 2, and 3 fail to identify, much less explain, which ground 

99 AS 15.45.500. 
100 Meiners, 687 P.2d at 304. 
101 Moreover, a lesser standard would not give adequate respect to the regular 
election process and the will of a majority of voters who cast their ballots in that process 
to place the elected official in office. By selecting for-cause recall rather than political 
recall, Alaska's constitutional delegates intended for elections to have meaning; 
elections are not to be subject to easy re-do at the whim of losing political factions who 
disagree with the policy choices of elected officials. 
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for recall is established by the facts alleged, they are fatally deficient and should be 

rejected. 102 

But even if the Court does not read the particularity requirement to mean at a 

minimum that a recall application must specify which ground is implicated by which 

allegations, each of the four paragraphs of the application also fails to state a claim for 

any one of the grounds for recall, much less all three cited generally by the committee. 

B. The failure to appoint a superior court judge within the 45-day 
statutory deadline does not establish lack of fitness, incompetence, or 
neglect of duty. 

The recall committee submitted as its first allegation that: 

Governor Dunleavy violated Alaska law by refusing to appoint a 
judge to the Palmer Superior Court within 45 days of receiving 
nominations. 

This allegation is insufficient to meet any of the standards for recall. 

Assuming the alleged facts to be true, this allegation does state an act that is 

noncompliant with the statutory requirement that the governor appoint a judge within 

45 days of receiving a list of choices from the Alaska Judicial Council. 103 But the 

allegation does not indicate, nor is it self-evident, why a technical deviation from the 

statutory timeframe caused any harm or is otherwise worthy of recall. And this is a fatal 

omission, because in fashioning recall for Alaska, the constitutional delegates 

102 In Meiners, the Supreme Court declined to decide "whether a petition which 
refers to only one of the three statutory grounds for recall may be held sufficient on the 
basis of a judgment by the municipal clerk or a court that in fact, it properly alleges 
conduct satisfying a different one of the three statutory grounds." 687 P.2d at 299 n.14. 

103 AS 22.10. lOO(a). 
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unequivocally rejected the concept of subjecting elected officials to recall for mere 

technical violations of the law. Their discussions and decisions indicate that they 

favored criteria that preclude recall based on insignificant reasons. They rejected both a 

"no-cause" and a "low-bar" recall for Alaska, the two major questions they debated on 

the subject of recall. 

The Alaska Supreme Court has recognized that the delegates did not favor a 

"no-cause" recall. 104 Some delegates advocated for this, but they were outvoted. 

Delegate McCutcheon favored recall for any grounds or no grounds. In his view, "[i]t 

doesn't make any difference whether there are grounds or not, if there is a change in the 

public sympathy with respect to [officials'] politics or their attitude in office or anything 

else, they should be subject to recall." 105 Delegate Fischer agreed: "[E]very public 

official should be liable to recall for whatever grounds the people feel are justified .... 

Let's leave it to the people. If they feel a man should be kicked out of his job, let the 

people do it." 106 Other delegates disagreed, however; delegate Taylor rejected the idea 

of "[p ]ublic punishment for hypocrisy," for example. 107 Delegate Fischer proposed an 

amendment that would allow "recall by the voters for any reason that the voters may see 

fit" but the amendment failed. 108 

104 

105 

106 

107 

108 

Meiners, 687 P.2d at 295. 

2 PACC 1209 (January 5, 1956). 

Id. at 1214-15. 

Id. at 1211. 

Id. at 1221, 1237. 
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Delegate White then proposed a similar amendment, which would allow voters to 

determine their own grounds in each petition, "leav[ing] it to the people to establish the 

grounds ... be it as frivolous as it may, and let the case stand or fall on its merits."109 

Delegate Hurley opposed this amendment because it would "create a nuisance value to 

which public officials should not be subjected," preferring instead grounds that were 

"sincere." 110 Mr. White's amendment also failed. 111 

The delegates similarly rejected the concept of a "low-bar" recall, as indicated by 

their discussion of one of the grounds initially proposed by the Committee on Direct 

Legislation. The initial committee proposal included four grounds-malfeasance, 

misfeasance, nonfeasance, or conviction of a crime involving moral turpitude. 112 The 

first three came straight from territorial law, 113 and the new fourth ground was the 

subject of extensive debate by the delegates. Specifically the delegates considered 

whether to remove the requirement that the crime involve "moral turpitude." Delegate 

Hellenthal moved to delete that modifier and make conviction of any crime a ground for 

recall, arguing that a public official should be "beyond reproach" and subject to recall 

"irrespective of the nature of the crime." 114 

109 

I JO 

I I I 

Id. at 1238. 

Id. at 1238. 

Id. at 1239. 
112 Alaska Constitutional Convention, Committee on Direct Legislation, Committee 
Proposal No. 3 (Dec. 19, 1965) (Alaska State Archives 320.3). 

113 

114 

See Meiners, 687 P.2d at 294 (citing§ 16-1-61, ACLA 1949). 

2 PACC 1207 (January 5, 1956). 
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Delegate V. Rivers wondered if this would mean that a public official could be 

recalled for going through a red light or parking overtime. 115 Mr. Hellenthal answered 

yes, "Any crime should be the grounds for recall and then leave it to the good judgment 

of the people to determine whether the crime was severe enough for them to warrant 

signing the petition."116 Delegate R. Rivers did not believe that violation of a law that 

involved no moral wrong should be grounds for recall, because then "every public 

official [would be] subject to recall for the most minor misdemeanor." [ 1210] 

Delegate Johnson agreed, stating that he opposed the amendment because "there ought 

to be some protection for public officials." [1211] This latter position prevailed and the 

proposed amendment failed. [1212] 

Ultimately, the delegates decided to leave to the legislature the duty to determine 

the grounds for recall, and-contrary to the allegations of the committee117-they added 

that duty to the constitution. 118 [1240] In the words of delegate Hurley, "the legislature 

[should] prescribe the grounds under which a recall petition should be circulated so as to 

prevent circulation of recall petitions for petty grounds." [1239] 

Thus, the delegates intended that recall of Alaska's elected officials would be 

based on meaningful grounds of a sufficient magnitude to prevent recall campaigns for 

115 Id. 
116 Id. at 1208. 
117 See Plaintiffs Motion at 5, stating, "The Alaska Constitution does not require 
cause .... " 
118 Article 11, section 8 states that "Procedures and grounds for recall shall be 
prescribed by the legislature." 
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"petty grounds" or the "most minor misdemeanor," preferring criteria that would not 

subject officials to the nuisance and distraction of recall proceedings for inconsequential 

reasons. The delegates' deliberate determination that recall in Alaska should only be for 

acts or omissions that are consequential should inform the Court in determining whether 

an allegation meets the statutory recall criteria. 

The reason that the delegates rejected violations of laws that do not impact the 

government's functions or the public is clear. If an act that causes no harm and has no 

lasting impact were a sufficient basis for recall, then Alaska would be a "for-cause" 

recall state in name only; in reality it would effectively have a no-cause, purely political 

recall. Political opponents would need only to state a technical violation as a pretense 

for policy disagreement. For example, political opponents could cite a governor's late 

judicial appointment-even if the late appointment was made before the judge's seat 

became vacant and created no delay in judicial service-when the real basis for a recall 

committee's dissatisfaction with the elected official is something political such as 

disagreement with the official's attempts to reconcile state spending with revenue. 

Similarly, a committee could cite a governor's failure to issue a proclamation to 

commemorate Women Veterans Day, 119 Dutch Harbor Remembrance Day, 120 or Alaska 

Territorial Guard Day 121 as a neglect of duty. But interpreting these omissions as neglect 

of duty would undermine the delegates' intention not to permit "low-bar" recall and 

119 

120 

121 

AS 44.12.078. 

AS 44.12.085. 

AS 44.12.083. 
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create a very different recall scheme. Given that the number of voters needed to initiate 

a recall is well below the number of voters who might support a losing candidate in the 

general election, it is important to honor the delegates' intention that recall not be based 

on an inconsequential matter. A lessor definition would simply enable losing political 

factions to force a redo of a duly conducted general election. 

The committee rejects the idea that a harmless act or omission does not meet 

statutory criteria. It argues that the requirement that the allegation be more than a 

technical violation is "found nowhere in recall law" and would '"wrap the recall process 

in such a tight legal straitjacket' ... that virtually no elected official could ever face 

recall for neglect of duties." 122 The former argument is belied by the convention 

delegates' clear intent that the constitution's recall "grounds" not include insignificant 

violations. The latter argument is simply hyperbole; identifying some level of harm is 

not difficult. An allegation of an act that shows harm would be, for example, that the 

governor failed to timely appoint a judge, that the late appointment left the seat vacant, 

and that the vacancy resulted in excessive workloads for other judges. 

Allegations that Alaska courts have found to be sufficient have either stated the 

harm or involved acts where the sufficiency of the allegation was self-explanatory. In 

Meiners, in alleging that school board members failed to perform prescribed duties, the 

committee alleged facts that identified the resulting harm. In alleging the school board's 

failure to control the superintendent's administrative practices, it identified his "large 

122 Plaintiffs Motion at 13 (quoting Meiners, 687 P.2d at 301). 
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appropriation of district funds ... for non-district, non-students, and non-educational 

programs," and provided examples of particular acts including a $230,000 appropriation 

to the adventure-based education program of another school district. 123 In Coghill, the 

allegations included incompetence based on the Lieutenant Governor's public 

acknowledgment that he had not even read the election laws. 124 Although the petition 

did not spell out why this was more than a technical flaw, the reason is clear. One of the 

primary duties of the Lieutenant Governor in Alaska is to "control and supervise the 

division of elections."125 The top election official running the elections must have 

familiarity with the relevant laws in order to meet this responsibility. As the court 

stated, "Knowledge of the election laws is directly related to Coghill' s duties as 

Lieutenant Governor, analogous to a building inspector's ignorance of the building 

code, a chemist's lack of knowledge of the periodic table, or a litigator's ignorance of 

the rules of civil procedure."126 

The committee did not state in its application that the governor left the Palmer 

superior court seat vacant in violation of his constitutional duty to fill judicial vacancies. 

Instead, it alleged only that the governor missed the 45-day statutory deadline to appoint 

a judge. But, it is not self-evident that the failure to timely appoint a judge to a seat that 

may or may not be vacant is harmful. The committee argues in its motion that the 

123 

124 

125 

126 

Meiners, 687 P.2d at 291. 

Coghill, 4AF-92-1728CI at 20. 

AS 15.10.105. 

Coghill, 4AF-92-1728CI at 22. 
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governor's late appointment is consequential because it might discourage some 

candidates from applying for judicial seats. 127 But this post-hoc justification is sheer 

speculation rather than indisputable inference. The application alleges that the governor 

made a late appointment, not no appointment to a vacant judicial seat. The allegation in 

paragraph one of the petition does not state a sufficient ground for recall. 

C. The allegations of Paragraph 2 lack sufficient factual particularity. 

The recall committee submitted as its second allegation that: 

Governor Dunleavy violated Alaska Law and the Constitution, and 
misused state funds by unlawfully and without proper disclosure, 
authorizing and allowing the use of state funds for partisan 
purposes to purchase electronic advertisements and direct mailers 
making partisan statements about political opponents and 
supporters. 

This paragraph lacks the necessary factual particularity to support a recall. The 

claim "[s]tripped of conclusory labels" 128 boils down to an allegation that the governor 

"authoriz[ ed] and allow[ ed] the use of state funds to purchase electronic advertisements 

and direct mailers" making statements about unidentified individuals. Without more 

detail, this allegation does not describe an illegal act. Without any information about 

either the statements or the individuals, neither the voters nor the division nor this Court 

can conceivably evaluate whether the alleged advertisements and mailers violated either 

127 

128 

Plaintiffs Motion at 21. 

Coghill, 4FA-92-l 728CI at 23. 
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the Executive Branch Ethics Act 129 or any part of Alaska's campaign finance laws, 130 

both of which are cited in the list of references. It therefore does not state a claim that 

implicates any of the statutory recall criteria. 

The lack of factual particularity is fatal to this allegation because both the 

prohibitions in the Executive Branch Ethics Act and the campaign finance laws involve 

fact-specific inquiries. For example, the claim that the governor "misused state funds" 

by "using state funds for partisan purposes" appears to be an allegation that he violated 

AS 39.52.120(b)(6), but the facts are insufficient to establish this. The statute provides 

in relevant part: 

A public officer may not ... 

use or authorize the use of state funds, facilities, equipment, 
services, or another government asset or resource for partisan 
political purposes ... [I]n this paragraph, "for partisan political 
purposes" 

(A) means having the intent to differentially benefit or harm a 

(i) candidate or potential candidate for elective office; or 

(ii) political party or group; 

(B) but does not include having the intent to benefit the public 
interest at large through the normal performance of official duties. 

Any analysis of an alleged violation of this statute requires at least some 

allegations about exactly what was said and about whom. But the only factual 

information is that state funds were used "to purchase electronic advertisements and 

direct mailers making ... statements about political opponents and supporters." That 

129 

130 

AS 39.52. 

AS 15.13. 
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allegation does not indicate whether the communications at issue were intended "to 

differentially benefit or harm a candidate or potential candidate" or party, and it does 

not indicate that the communications were not "intended to benefit the public interest at 

large." Thus, the factual deficiency also creates a legal deficiency. 

This allegation presents the very same issue that the Supreme Court considered 

in von Staujfenberg. In that case, the court reviewed two allegations of a recall 

committee stating that school board members had violated Alaska law by meeting in 

"an improper, closed-door executive session, in violation of Alaska Law," to discuss 

retention of a school employee. 131 Alaska law expressly permits school boards to meet 

in executive session in certain circumstances-specifically, while discussing certain 

personnel issues-so the court found that the allegation was legally insufficient. 132 And 

because this conduct was permitted in certain circumstances, the court also found that 

the allegations lacked sufficient particularity in failing to explain why the executive 

session violated Alaska law. 133 It was not enough for the recall committee to 

characterize the meeting as "improper" and "in violation of Alaska Law"-the court 

analyzed whether the facts alleged "constitute[d] aprimafacie showing of [the statutory 

criteria]." 134 

131 

132 

133 

134 

The same problem also exists here with the committee's allegation that funds 

von Staujfenberg, 903 P.2d at 1057. 

Id. at 1060. 

Id. 

Id. at 1059-60. 
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were spent "without proper disclosure," because without more information about the 

substance of what was said about whom in the advertisements and mailers, it is 

impossible to evaluate whether they violate any of the statutes in AS 15.13. And, absent 

any prima facie showing that the advertisements and mailers in question violated the 

law, this allegation fails to establish any of the alleged grounds for recall. Authorizing 

advertisements and mailers by itself is not neglect of duty, incompetence, or lack of 

fitness under any conceivable definition of these grounds. 

Comparison with factual allegations found to be sufficient in other cases is 

instructive. For example, in Meiners the recall petition included specific instances of the 

school superintendent's misuse of district funds and specific occasions when the board 

allegedly violated "state public records and public meeting laws." 135 And in Valley 

Residents, the application identified specific legislative acts and votes that were alleged 

to be corrupt. 136 

In contrast, the allegations here include no information about these 

advertisements or mailers other than the conclusory claim that they included "partisan 

statements about political opponents and supporters" and were intended for "partisan 

purposes." No other information is provided. The opponents and supporters are not 

identified. The partisan statements are not quoted or even paraphrased. Without this 

detail, the Governor does not have "a fair opportunity to defend [his] conduct in a 

135 

136 

Meiners, 687 P.2d at 291-92, 300-01. 

Valley Residents, 3AN-04-06827CI at 2. 
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rebuttal." 137 And the voters have no way to evaluate whether the allegations are true 

and, if true, whether they warrant removal. 

No doubt recognizing the inadequacy of the allegations in the application to 

make out a prima facie case for recall under any of the statutory grounds, the committee 

does not even argue this point, instead claiming that "[i]t cannot be disputed that the 

Governor is on notice regarding which political communications violated the law, and 

why," 138 and then offering nearly eight pages of additional alleged facts and explanation 

about how and why those additional alleged facts meet the statutory criteria for recall. 139 

But as explained above, 140 the purpose of the allegations in a recall application is 

not only to give notice to the targeted official, but also to allow the division and the 

courts to evaluate the adequacy of the grounds and to inform the voters properly about 

the bases for recall. And, if the recall process provided a means for the Governor to 

respond other than a rebuttal statement at the special election, perhaps the extent of his 

"notice" might not be as "undisputed" as the committee claims. Thus, it is entirely 

inappropriate for the committee to rely on their own self-serving assertions about what 

the Governor is or is not aware of in order to justify their own failure to provide any 

specific factual allegations to which the Governor can respond. 

137 

138 

139 

140 

Nor may the committee justify their failure to provide any specific facts related 

Meiners, 687 P.2d at 302. 

Plaintiffs Motion at 23. 

See Plaintiffs Motion at 24-31. 

See Section IV.A.4, supra. 
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to this ground by claiming that "[i]t would have been impossible to provide this detail 

within the 200-word limit of the recall application." 141 Both recall sponsors and recall 

targets are limited to a 200-word statement. If it were actually impossible for the 

committee to provide sufficient facts to describe what the governor allegedly did within 

the 200-word limit, then perhaps it should have challenged the constitutionality of the 

recall statutes-something it has not done. In any event, if the committee's complaint is 

correct, it is hard to see how the governor could have a meaningful opportunity to 

defend his conduct within that same limit. 

Finally, the committee asserts that "even without this [additional] detail, there 

can be no plausible claim that, viewed in the light most favorable to the recall 

applicants, the application is impermissibly vague in alleging the Governor was 

involved in the purchase of advertisements with state money, his purpose was partisan, 

and the advertisements were therefore illegal. " 142 But the deficiency is not that the 

allegation is "impermissibly vague," but rather that the allegation does not include any 

actual facts beyond the statement that the governor authorized the use of state funds to 

pay for electronic advertisements and mailers, and this by itself is not illegal. And as in 

van Staujfenberg, where the court gave no weight to the committee's mere assertions 

that the executive session was "improper" and illegal, 143 and as in Coghill, where the 

court disregarded the "conclusory" assertions that the official's conduct was "unethical" 

141 

142 

143 

Plaintiffs Motion at 24. 

Id. 

Von Staujfenberg, at 1059-60. 
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and "unprofessional," 144 the legal conclusions of the recall committee here-that both 

the governor's purpose and the statements made were partisan-are not entitled to any 

deference. 145 Thus, just as the Alaska Supreme Court could not determine from the facts 

in the petition in von Staujfenberg whether the school board had or had not violated the 

Open Meetings Act, here the facts are insufficient to state a prima facie case that the 

governor violated either the Executive Branch Ethics Act or Alaska's campaign finance 

disclosure laws. 146 

Without factual allegations that support the legal conclusion that the governor 

violated the law, this allegation cannot make out a case of any ground for recall. 

D. Paragraph 3 of the application lacks sufficient factual particularity 
and contains legal errors. 

The recall committee submitted as its third allegation that: 

Governor Dunleavy violated separation-of-powers by improperly 
using the line-item veto to: (a) attack the judiciary and the rule of 
law; and (b) preclude the legislature from upholding its 
constitutional Health, Education and Welfare responsibilities. 

This allegation lacks sufficient factual particularity because it does not identify 

any specific line-item veto made by the governor, much less explain how that veto 

violated the separation of powers. The application includes references that suggest the 

vetoes at issue may have involved the "appellate courts, university, AHFC, [and] 

Medicaid Services," but this does not adequately inform either the voters or the 

144 

145 

146 

Coghill, 4FA-92-l 728CI at 23. 

Id. at 1060. 

Id. 
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governor why these particular vetoes warrant recalling him from office. 

The claim that Governor Dunleavy used his veto to "attack the judiciary and the 

rule of law" is conclusory and devoid of any factual information that would allow the 

voters to evaluate his conduct and assess whether they believed it violated the 

separation of powers doctrine. Equally problematic, absent a factual allegation about a 

particular use of the line-item veto, the governor has no way to respond or offer any 

kind of defense or explanation of the veto within the 200-word limit. 

Once again, instead of attempting to show how the language of the application 

provides sufficient information either to inform voters or give the governor a "fair 

opportunity to defend his conduct," 147 the committee uses eight pages in its motion to 

provide additional factual allegations and argument about the governor's use of the line-

item veto to reduce the court system's budget. 148 But the application itself does not even 

allege that the governor vetoed any part of the court system's budget, much less say 

why he did so. And the Alaska Constitution expressly gives the governor the discretion 

to veto items of the budget-including appropriations to the court system. The 

application is thus plainly deficient: it provides no factual information at all and 

therefore does not state a prima facie case for violation of anything, much less the 

separation of powers given the unambiguous grant to the governor of the power to veto 

147 

148 

van Stauffenberg, 903 P.2d at 1060 (quoting Meiners, 687 P.2d at 302). 

Plaintiffs Motion at 32-40. 
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appropriations found in Article II, section 15 of the Alaska Constitution. 149 It also leaves 

the voter to guess at the issue and denies the governor a "fair opportunity to defend his 

conduct." 

The second part of this allegation-that the governor used his veto to "preclude 

the legislature from upholding its constitutional Health, Education and Welfare 

responsibilities"-is equally deficient. No specific vetoes are identified, nor is any 

explanation offered as to why or how a line-item veto could preclude the Legislature 

from doing anything. Indeed, the claim that the governor violated the separation of 

powers with respect to the Legislature by using his line-item veto is legally 

unsupportable and ignores the constitutional appropriations process. The power to veto 

line items in an appropriation bill is unquestionably assigned to the governor by 

article II, section 15 of the Alaska Constitution. And the Legislature retains the power to 

override that veto as provided for in article II, section 16. Thus, it is legally incorrect to 

claim that the governor could use his line-item veto to preclude the Legislature from 

fulfilling its constitutional responsibilities. The Legislature always retains the ability to 

override any veto. 150 

Moreover, the governor has broad discretion when exercising his line-item veto 

149 The doctrine of separation of powers is violated when one branch of government 
attempts to exercise a power given by the constitution to a different branch of 
government. See Bradner v. Hammond, 553 P.2d 1, 3-8 (Alaska 1976). Absent an 
allegation that the governor's veto prevented either the legislative or judicial branches 
from fulfilling their constitutional function or exercising their constitutional powers, the 
committee has not made out a prima facie case of violation of the separation of powers. 

150 Alaska Const. art. II, § 16. 
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authority; the constitution requires only that he state his objections. 151 And, as the 

Alaska Supreme Court found in van Stauffenberg, "where recall is required to be for 

cause, elected officials cannot be recalled for legally exercising the discretion granted to 

them by law." 152 Because the governor has the discretion to veto items of the budget, 

the allegations in paragraph 3 of the application do not make out a prima facie case of 

any of recall grounds. 

In its motion for summary judgment, the committee again ignores the actual 

language of its application that cites the governor's alleged preclusion of the legislature 

from "upholding its constitutional Health, Education and Welfare responsibilities," and 

focuses instead on a slew of additional factual allegations which this Court may not 

consider. 153 Notably, on this issue, the committee does not even limit its argument to 

additional facts about the original allegations, but in fact relies on events that occurred 

after it began to collect signatures in order to justify its claim that the governor is 

incompetent and unfit. 154 But this Court cannot import into the language of the 

application alleged facts that had not even happened at the time it was drafted. This 

argument is completely improper and should be stricken. 

151 Alaska Const. art. II, § 15 provides: "The governor may veto bills passed by the 
legislature. He may, by veto, strike or reduce items in appropriation bills. He shall 
return any vetoed bill, with a statement of his objections, to the house of origin." 

152 van Stauffenberg, 903 P.2d at 1060 (citing Chandler v. Otto, 693 P.2d 71, 74 
(Wash. 1984)). 
153 

154 

Plaintiffs Motion at 40-48. 

Id. at 46-4 7. 
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Further, the committee relies on a novel interpretation of the scope of the 

governor's veto power and the meaning of Article VII of the Alaska Constitution in 

arguing that this claim is sufficient. The committee theorizes first that Article VII's 

provisions that direct the legislature to "provide for the promotion and protection of 

public health" and to "provide for public welfare" requires some unspecified minimal 

level of public funding 155 and, second, that the governor "cannot constitutionally wield 

his veto power to preclude the legislature from fulfilling that duty." 156 

But even if the constitution requires minimal levels of public funding for certain 

government functions, the convention delegates surely did not intend to mandate state 

participation in programs like Medicaid that did not even exist when the Alaska 

Constitution was adopted. 157 Thus, even considering the additional factual allegations 

about specific vetoes provided in its motion for summary judgment, the committee has 

not made out a primafacie case that the governor's vetoes reduced state spending below 

any constitutional minimum that might exist. Moreover, the Legislature has always 

retained the ability to override the governor's vetoes, so to the extent the Legislature has 

a constitutional responsibility to maintain a minimum level of funding for any services, 

the governor can never prevent that with the use of his veto power. 

Finally, the committee claims that "this court does not need to decide whether 

Governor Dunleavy's vetoes actually violated separation of powers by treading on the 

155 

156 

157 

Id. at 44. 

Id. at 45. 

See Social Security Amendments of 1965, Pub. L. No. 89-97, 79 Stat. 286. 
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legislature's affirmative duties to provide for the health, education, and welfare of 

Alaskans," but this is plainly wrong under controlling Alaska Supreme Court recall 

cases. 158 In von Stauffenberg, the recall petition alleged that the school board had held 

an "improper, closed door executive session, in violation of Alaska law." The Court 

analyzed this claim and expressly determined that "the officials whose recall was sought 

did not violate Alaska law as alleged in paragraphs one and four;" 159 and, as a result, the 

Court rejected the petition as "lack[ing] sufficient particularity" because "the allegations 

fail to state why entering into the executive session was violative of Alaska law." 160 In 

other words, in order to determine whether the school board's alleged conduct made out 

a prima facie case of failure to perform prescribed duties, the Court had to decide 

whether the alleged conduct constituted a violation of Alaska law. 

It is the primary function of this court's review to determine whether the facts as 

alleged in the application, taken as true, show that the governor's actions actually 

implicated one or more of the statutory criteria for recall. And this Court cannot do that 

here without determining first whether a governor could violate the separation of 

powers by using his veto to infringe on the Legislature's responsibilities to adequately 

fund specific state services, and, if that is possible, second, whether the allegations in 

the application include sufficient facts to show how the governor's vetoes had that 

effect. If the application lacks sufficient factual allegations to permit this analysis-or if 

158 

159 

160 

Plaintiffs Motion at 48 (emphasis added). 

von Stauffenberg, 903 P.2d at 1060 (emphasis added). 

Id. 
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it is predicated on an erroneous statement of the law regarding the separation of powers 

or constitutional funding minimums-there is no way for the application to make out a 

prima facie case for incompetence, lack of fitness, or neglect of duty. 

Here, the committee has not alleged facts necessary to support its separation of 

powers claim and, moreover, that claim is based on erroneous statements of law; 

therefore this Court must affirm the division's denial of certification. 

E. The mistaken-but corrected-veto identified in paragraph 4 of the 
application does not allege facts that are sufficient to subject the 
governor to recall under any of the criteria. 

The recall committee submitted as its fourth allegation that: 

Governor Dunleavy acted incompetently when he mistakenly 
vetoed approximately $18 million more than he told the legislature 
in official communications he intended to strike. Uncorrected, the 
error would cause the state to lose over $40 million in additional 
federal Medicaid funds. 

The recall committee alleges that the Governor's mistaken veto of Medicaid 

funds is a sufficient basis for recall. The committee bolsters this position with audacious 

additional facts not included in its statement of grounds: It claims that these criteria are 

met because "[a ]n executive who makes such dramatic funding choices, without 

consulting impacted agencies-and without considering the impact to tens of thousands 

of Alaskans-acts inappropriately and is incompetent and unfit for office."161 

Of course, these additional "facts" are not part of the allegation in the 

application, so they cannot be considered as support for it, and could not even if they 

161 Plaintiffs Motion at 53. 
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were true. Further, the committee does not even attempt to explain how the statutory 

criteria apply to its allegation; it simply declares that the governor's mistake 

demonstrates neglect of duties, a lack of fitness, and incompetence. 

The only fact actually included in the allegation is that the Governor mistakenly 

vetoed money. By stating that "[ u ]ncorrected, the error would cause the state to lose" 

additional funds, the allegation indicates-as the recall committee members know to be 

true-that the mistake was corrected and that no harm occurred. As such, this allegation 

does not state a claim for incompetence, lack of fitness, or neglect of duties. 

The committee defines "incompetence" as lacking the qualities needed for 

effective action or unable to function properly. 162 Making a single mistake does not 

qualify as incompetence under this standard. The committee defines "lack of fitness" as 

being unsuitable or inappropriate for office. Again, making a mistake does not qualify 

as being unsuitable or inappropriate for office. Nor does a mistake qualify as "neglect of 

duties." 

All three of these criteria could possibly qualify the mistake of an elected official 

for recall with more, fuller facts, rather than simply a single mistake. The analysis here 

is similar to the court's analysis in van Staujfenberg in that the facts alleged are 

insufficient to state a claim under each criterion. In van Staujfenberg, a recall committee 

alleged that school board members had violated the law by meeting in a closed-door 

executive session, and the court found this to be legally insufficient because Alaska law 

162 Plaintiffs Motion at 10. 
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permits this for certain employment decisions. 163 The court also found that the 

allegation lacked particularity because it did not explain why the executive session 

violated Alaska law .164 

Similarly, here, a series of mistakes indicating that an official is unqualified for 

the responsibility of the office could rise to incompetence. Mistakes based on an 

official's primary focus on other, inappropriate matters could indicate a lack of fitness. 

A serious mistake based on an official's long-term unavailability or amount of time 

spent on non-official conduct could state a claim of neglect of duties. But the committee 

did not allege facts such as these that could make a claim under the statutory criteria, 

and a single mistake made during the conduct of the official's duties is not sufficient 

under any of them. Everyone makes mistakes, after all. As in van Staujfenberg, the 

allegation is either legally insufficient to a claim under the criteria or lacks the factual 

particularity to demonstrate its sufficiency. 

The recall committee believes that a single mistake is enough to constitute 

neglect of duties because it claims that "[i]t is up to the voters to decide whether a 

particular failure to act constitutes a neglect of duty sufficient to warrant removal from 

office." 165 But this is a misstatement of the law that, were it correct, would eliminate the 

court's role to determine whether the facts alleged state a claim under the law. The 

committee bases its claim on language in Meiners, but review of that language shows 

163 

164 

165 

903 P.2d at 1060. 

Id. 

Plaintiffs Motion at 12. 
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that the committee is conflating the issue of how to define an official's duties with the 

issue of how to define the grounds for recall. In Meiners, the court considered whether 

certain omissions of school board members were "prescribed duties" that they had failed 

to perform, because the application did not cite specific laws that required those duties. 

The court determined that the school board members had a duty to follow statutes of 

general application related to education, and decided that the petition could refer to 

failure to perform specific conduct without citing laws requiring that conduct. 166 Based 

on these premises, the court determined that the voters could decide whether the failures 

cited in the allegations were part of the school board members' jobs. 167 

But the question there was how to determine the "prescribed duties" for school 

board members that "a recall petition must allege a failure to perform." Id. It was not 

how to define the "failure to perform" them, which in essence would have transferred 

the determination of legal sufficiency to the voters rather than to the court. This issue 

therefore is not analogous to the issue in this case. Here the question is whether a single 

harmless mistake constitutes neglect of duties; it is not whether vetoing an appropriation 

is part of the governor's duties. Determining whether the facts alleged state a claim 

under the statutory grounds is a function for the court, not the voters. 168 

And, as discussed above, leaving to the voters the question of whether an 

official's act should be grounds for recall was considered and rejected by the delegates. 

166 

167 

168 

Meiners, 687 P.2d at 300. 

Id. at 301. 

See Meiners, 687 P.2d at 300; von Stauffenberg, 903 P.2d at 1060. 
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Delegate White proposed that voters should be able to determine their own grounds in 

each petition, "and let the case stand or fall on the merits." 169 This proposal failed. The 

recall committee here argues something similar-that the voters should decide how to 

define neglect of duties, lack of fitness, and incompetence. That was not what the 

delegates intended, and no caselaw supports this approach. 

VI. CONCLUSION 

For the reasons stated above, the Court should grant the State's Motion for 

Summary Judgment and deny the committee's motion. 

DATED December 16, 2019. 

169 2 PACC 1238 (January 5, 1956). 

KEVIN G. CLARKSON 
ATTORNEY GENERAL 

By: K-1\-' ta·UIZ---
Margaret Paton-Walsh 
Assistant Attorney General 
Alaska Bar No. 041107 4 
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IN THE SUPERIOR COURT FOR THE STATE OF ALASKA 
THIRD JUDICIAL DISTRICT AT ANCHORAGE~'"/, 

Stc:J1:0<1117 
Of I/)$ 

RECALL DUNLEAVY, an ) '11as.+, "l'r1a1 i)r--, a l'f.. Co 
unincorporated association, , ) ukC . '1irrJ t.lrt8 

) S C;IS>r,t / 0 Distr: 

) 
~ Of ti),,, <'Off> ic1 

Plaintiff, ~ <l)<S> fr;i:J J 

) ~goul'/s 
v. ) 8

/Juty 

) 
STATE of ALASKA, DIVISION OF ) Case No. 3AN-19-10903 CI 
ELECTIONS, and GAIL FENUMIAI, ) 
DIRECTOR, ST A TE OF ALASKA ) 
DIVISION OF ELECTIONS, ) 

) 
Defendants, ) 

~~~~~~~~~~~~~~) 
STAND TALL WITH MIKE, an ) 
independent expenditure group, ) 

) 

Intervenor. ) 

~~~~~~~~~~~~~~~) 
~ 

MOTION TO STRIKE 

In this litigation, the Court is asked to review the determination of the Director of 

the Alaska Division of Elections not to certify a recall application because it was not 

substantially in the required fonn. Specifically, the director declined to certify the 

application because it did not state the grounds for recall with particularity in less than 

200 words as required by AS 15.45.500. Although this Court's review requires a legal 

determination regarding the sufficiency of the application, the recall committee has 

attached multiple exhibits to its motion for summary judgment and cited dozens more 

extraneous factual sources in the footnotes. Because these documents and factual 

allegations were not part of the application, this Court should not consider them, and the 
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division now moves to strike them from the record. 

ARGUMENT 

Pursuant to AS 14.44.720, "[a]ny person aggrieved by a determination made by 

the director under AS 15.45.470-15.45.710 may bring an action in the superior court 

to have the determination reviewed within 30 days of the date on which notice of 

determination was given." This statute provides for the superior court to "review" the 

director's determination-in other words, the court must decide whether the director 

correctly determined that "the application is not substantially in the required form." 1 To 

accomplish this, this Court may consider only the application materials submitted to the 

Division. The legal reasons why this court's review must be limited to the four comers 

of the application is further explained in Section IV.A. I of the Division's Opposition to 

the Plaintiffs Motion for Summary Judgment and Cross-Motion for Summary 

Judgment filed simultaneously with this Motion to Strike, and incorporated by reference 

here. 

Moreover, the plaintiff acknowledged that this was the proper scope of the 

court's review at the November 14, 2019, hearing to set a briefing schedule. At that 

hearing, the court noted that in an earlier election case, although there had been some 

limited fact-finding, the court had been presented primarily with legal decisions for 

review, "more along the lines of an administrative appeal than anything else."2 Counsel 

AS 15.45.550. 
2 Audio, November 14, 2019 hearing at 11:01:35-11.02:00 a.m. 

Recall Dunleavy v. SOA, Div. Of Elections, Fenumiai 
Motion to Strike 

Case No. 3AN-19-10903 CI 
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for the plaintiff agreed, stating plainly: "It's our position there's no facts in dispute. 

There's a recall application, ... your honor is going to review it. It's a legal 

determination. We think the next step is summary judgment motion."3 

Nor can there be any real question that all parties agreed about the scope of the 

review. In response to the committee's statement of its position, the Court explained its 

understanding thus: "There wouldn't be a need for any discovery then either, it would 

basically taking the, taking the petition on its face, the decision as written by the 

director, and then analyzing that in terms of whether that was a legally sufficient 

decision or not."4 And the division expressly agreed with this view, noting: "The court 

can decide looking at the face of the petition whether it meets the requirements for 

recall."5 The plaintiffs attorney offered no exception or caveat to this view at the 

hearing.6 

Despite this clear agreement, the plaintiff has attached to its motion for summary 

judgment 17 exhibits-only the first three of which are properly part of the record for 

3 Audio, November 14, 2019 hearing at 11:02:00-11:02:15 a.m. (Emphasis 
added). 
4 

5 

Audio, November 14, 2019 hearing at 11 :02:48-11 :03 :04 a.m. 

Audio, November 14, 2019 hearing at 11:03:04-11:03:12 a.m. 

6 The intervenor, Stand Tall With Mike, offered the only possible exception, but 
only for the limited purposes of confirming the division's review of the signatures 
attached to the application. This issue is not currently before the court nor is it any part 
of the cross motions for summary judgment. 
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this court's review7-and has cited numerous other extraneous sources in its footnotes 

in its attempt to persuade this Court, not that the application is sufficient, but rather that 

the governor should be recalled. All of this material is irrelevant to the Court's inquiry 

because it was not part of the application and should, therefore, be stricken from the 

record. The question before this Court is not: can the committee in 55 pages make a 

case that the governor's conduct meets the grounds to advance the recall process, but 

rather does the application state the grounds for recall described in particular in not 

more than 200 words. 

Because the following materials were not part of the application, they should not 

be considered and should be stricken from the record: 

Exhibits 4-17, attached to the Affidavit of Scott Kendall. 

Footnotes 58-60, 65-72, 76, 78, 82-103, 107, 122, 130-31, 143-45, 148-64, 165 

(in part), 166-70, 181-82, 184, 188-202, 204-211, and 213 and associated text. 

CONCLUSION 

Because this Court's review is limited to the contents of the application, the 

Division respectfully requests that the Court strike any and all material and argument 

referring to alleged facts that are not found in the statement of grounds, or anywhere in 

the application. 

7 Those exhibits are the statement of grounds (Exhibit 1), the Attorney General's 
Opinion (Exhibit 2), and the Director's letter to Recall Dunleavy notifying them of her 
denial of certification (Exhibit 3). 
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DATED December 16, 2019. 

• 
KEVIN G. CLARKSON 
ATTORNEY GENERAL 

By:r{.-A-~~ 
Margaret Paton-Walsh 
Assistant Attorney General 
Alaska Bar No. 0411074 
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IN THE SUPERIOR COURT FOR THE STATE OF ALASKA 

THIRD JUDICIAL DISTRICT AT ANCHORAGE 

RECALL DUNLEAVY, an 
unincorporated association, 

Plaintiff, 
v. 

ST ATE OF ALASKA, DIVISION OF 
ELECTIONS, and GAIL FENUMIAI, 
DIRECTOR, ST ATE OF ALASKA, 
DIVISION OF ELECTIONS, 

Defendants. 

STAND TALL WITH MIKE, an 
independent expenditure group, 

Intervenor. 

. ''· ... ·~ \ 
\ 

Case No. 3AN- l 9-l 0903 CI 

'l;IX 
PLAINTIFF'S REPLY IN SUPPORT OF MOTION FOR SUMMARY 

JUDGMENT AND OPPOSITION TO DEFENDANTS' AND INTERVENOR'S 
CROSS-MOTIONS FOR SUMMARY JUDGMENT\\.)(\~ 

I. INTRODUCTION 

Defendants and Intervenor (collectively "Recall Opponents") invite this court to 

ignore binding precedent and, instead, apply alternate standards for reviewing recall 

application language that have no basis either in the applicable law or logic. 1 To assist 

See generally Defendants' Opposition to Plaintiffs Motion for Summary Judgment 
and Cross Motion for Summary Judgment (Dec. 16, 2019) [hereinafter State Opp.]; STWM's 
Summary Judgment Opposition and Cross-Motion (Dec. 16, 2019) [hereinafter STWM Opp.]. 
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this court in evaluating the parties' positions and arguments, this reply is organized as 

follows. 

Part II below addresses the rules that govern judicial interpretation of recall 

procedures: 

• This court is required to construe recall requirements liberally to protect 
citizens' recall rights; 

• The particularity requirement is a notice-pleading rule; 

• The words of the recall statutes should be interpreted in accordance with their 
common usage; 

• Minor differences in wording of the statutes governing the recall of state 
officials and local officials do not support a narrow construction of the statutes 
at issue here; and 

• The statutory grounds are not mutually exclusive. 

Part III applies the rules of interpretation outlined above to the recall grounds at 

issue in this case: lack of fitness, incompetence, and neglect of duty. 

Part IV then explains how each of the five allegations contained in the recall 

application meet all of the legal requirements and satisfy each of the three recall grounds.
2 

The State offers four principles to guide this court's analysis. Although most of 

these principles are correct statements of Alaska law, some are not, some are misapplied, 

2 In the interest of brevity, Plaintiff does not address every argument advanced on every 
topic. This does not mean that Plaintiff concedes any point advanced by either the State or 

STWM. 

Plaintiff's Reply in Support of Motion for Summary Judgment 
and Opp. to Defs' and Intervenor's Cross-Motions for Summary Judgment 
Recall Dunleavy v. State of Alaska, Division of Elections 
Case No. 3AN-19-10903CI 
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and the Alaska Supreme Court's direction to liberally construe the recall statutes 

forecloses most of the Recall Opponents' arguments based on these principles. 

As to the State's first principle, Plaintiff agrees that this court's legal review is 

limited to the four corners of the application. But the additional information and materials 

that both sides have presented provide context that may assist this court in determining 

whether the recall application gives sufficient notice to the target of the recall and alleges 

valid grounds. 3 Plaintiff more fully explains the basis for considering the supplemental 

materials in its opposition to the motions to strike filed by the Recall Opponents. 4 

As to the State's second principle, Plaintiff generally agrees that the statutes 

require cause to recall an official, and recall cannot be based on mere policy 

disagreements. But the State sets up a strawman argument. The presence of a policy 

disagreement does not mean that cause does not exist. For example, a Governor may, as 

a matter of policy, support gun control. But he cannot, consistent with his oath of office, 

manifest that policy and violate the constitutional rights of citizens by directing 

government officials to enter Alaskans' homes without cause and seize their firearms. 

Similar circumstances exist here, where policy disagreements led to actions that establish 

cause for recall. 

3 As Plaintiff clearly stated in its opening brief, "(t]he affidavit and exhibits are submitted 
to provide context as to what the Governor understood was at issue in each allegation of the 
application." Plaintiffs Motion for Summary Judgment at 2 n.1 (Nov. 27, 2019) [hereinafter 
Plaintiffs S.J. Mot). 
4 See generally Plaintiffs Opposition to Motions to Strike (Dec. 31, 2019). 

Plaintiffs Reply in Support of Motion for Summary Judgment 
and Opp. to Defs' and Intervenor's Cross-Motions for Summary Judgment 
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Third, the State claims there is a due process right to holding office that requires a 

strict construction of Alaska's recall statutes. This claim has no basis in Alaska law. The 

only process that a public official is due is the notice provided by the statutory 200-word 

particularity requirement. All elected officials serve subject to the voters' constitutional 

right to recall, and there is no property interest in the official's seat that is superior to or 

that undermines the constitutional right to recall. Being elected to office is not a defense 

to recall-it is a prerequisite. And because the people's right to recall contained in the 

Alaska Constitution expressly is subject to the procedures and grounds set by the 

legislature, the legislature remains free to change the procedures and grounds for recall, 

and can do so without fear of offending due process. Elected officials are entitled to that 

notice found in the Alaska Statutes-200 words construed liberally in favor of the voters 

as directed by the Alaska Supreme Court-no more and no less. 

Fourth, Plaintiff agrees that the grounds for recall must be stated with particularity 

in 200 words or less. But, as discussed below, the Supreme Court's decisions make clear 

that satisfying the particularity rule requires only that the application meet a notice-

pleading standard sufficient to give the targeted official fair notice to be able to respond 

to the allegations in the recall application. 5 Implicitly conceding that the Governor 

5 Meiners v. Bering Strait Sch. Dist, 687 P.2d 287, 302 (Alaska 1984) ("The purpose of the 
requirement of particularity is to give the officeholder a fair opportunity to defend his conduct 
. . . . Read in light of these statutes, the petition is not impermissibly vague."); see also van 
Stauffenberg v. Comm.for an Honest & Ethical Sch. Bd., 903 P.2d 1055, 1060 (Alaska 1995) 
(quoting Meiners, 687 P.2d at 302). 

Plaintiffs Reply in Support of Motion for Summary Judgment 
and Opp. to Defs' and Intervenor's Cross-Motions for Summary Judgment 
Recall Dunleavy v. State of Alaska, Division of Elections 
Case No. 3AN-19-10903CI 
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completely understood the allegations against him, the State argues that satisfying the 

particularity rule also requires giving the Division of Elections and the voters-who may 

have less knowledge of the underlying facts-a complete synopsis of the case against the 

Governor. The State cites no Alaska law for this argument for a heightened particularity 

requirement, and simply makes it up from whole cloth. 

ARGUMENTS 

II. THE RECALL OPPONENTS MISCHARACTERIZE THE LEGAL 
FRAMEWORK APPLICABLE TO RECALL. 

A. The Recall Statutes Must Be Construed Liberally To Protect The 
People's Right To Vote. 

Because recall is a constitutional right reserved to the people that is a 

"fundamental[] ... part of the political process," like the powers of referendum and 

initiative, the Alaska Supreme Court has held that recall statutes must be "liberally 

construed,"6 and that "[t]he purposes of recall are therefore not well served if artificial 

technical hurdles are unnecessarily created by the judiciary as parts of the process 

prescribed by statute."7 This is especially true here, where the sponsors have relied on 

settled case law and past Attorney General's opinions "in preparing the present 

6 Meiners, 687 P.2d at 296 (quoting Boucher v. Engstrom, 528 P.2d 456, 462 (Alaska 

1974)). 
7 Id. (citing Hazelwood v. Saul, 619 P.2d 499, 500-01 (Colo. 1980); Westpy v. Burnett, 197 
A.2d 400, 404 (N.J. Super. Ct. App. Div. 1964)). 

Plaintiffs Reply in Support of Motion for Summary Judgment 
and Opp. to Defs' and Intervenor's Cross-Motions for Summary Judgment 
Recall Dunleavy v. State o.f'Alaska, Division o_/Elections 
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[application] and undertaking the considerable expense and time and effort needed to 

place it on the ballot."8 

The State completely ignores this principle and precedent in its opposition. 

Intervenor Stand Tall With Mike ("STWM") acknowledges the principle, but argues that 

the Supreme Court got the issue wrong and that this court, therefore, should ignore 

binding precedent. 

Contrary to the claims of the Recall Opponents, the minutes of the constitutional 

convention do not establish that the delegates intended to make recall -of any 

official-difficult. [State Opp. 12-13; STWM Opp. 13] The Supreme Court correctly 

determined that delegates chose a "middle ground" approach, establishing recall as a 

right of citizens, but also directing the legislature to establish specific grounds so that 

officials would not be subject to recall based merely on disagreement with legitimate 

political decisions. 9 The floor debate on article XI, section 8 of the Alaska Constitution 

chiefly addressed whether to enunciate specific grounds for recall in the constitution. 10 

Discussion revealed a variety of viewpoints among the delegates on whether to have 

grounds, and if so, what grounds to include. 11 Lacking consensus, the delegates agreed 

8 Yute Air Alaska, Inc. v. McAlpine, 698 P.2d 1173, 1181 (Alaska 1985). 
9 See Meiners, 687 P.2d at 294-95. 
10 See Exhs. J, K to STWM Opp. (reprinting most of the relevant debate). 
11 See Exhs. J, K to STWM Opp.; see also Meiners, 687 P.2d at 294-95 (summarizing the 
debate). 

Plaintiffs Reply in Support of Motion for Summary Judgment 
and Opp. to Defs' and Intervenor's Cross-Motions for Summary Judgment 
Recall Dunleavy v. State o.f'Alaska, Division o.fElections 
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only on referring development of the grounds to the legislature, without any specific 

directive or agreement on how broad or narrow the grounds should be. 12 

Further, nothing in the constitutional convention minutes supports the claim by 

the State that the delegates mandated that specific harm must be suffered by the State 

and intended that recall applicants be required to allege that harm. [State Opp. 13, 35-

37] As indicated above, the delegates differed widely in their approach to the legitimate 

grounds for recall, and in the end agreed only that some grounds should be required, 

and then allowed the legislature to define them. No decision from another court or any 

prior opinion from the Attorney General's Office imposes a "harm" requirement. 13 

Thus, when a recall application properly alleges lack of fitness, incompetence, neglect 

of duties, or corruption, the statute and the existing guidance from both the courts and 

the Attorney General's Office in earlier cases all support leaving to voters the decision 

whether the conduct alleged is serious enough to warrant removal from office. There 

is no basis for adding a threshold requirement to allege a certain amount of harm before 

voters may make this decision. 

12 See Meiners, 687 P.2d at 295; Exh. K to STWM Opp. at 1-2, 20-21; see also Citizens.for 
Ethical Gov 't v. State, Transcript of Record, 3AN-05-12133CI, at 9 (Alaska Super. Jan. 4, 2006) 
(summarizing the debate) (Appendix C). All cites to Appendices A-G refer to those documents 
submitted with Plaintiff's opening Motion for Summary Judgment. 
13 In Coghill v. Rollins, the superior court did not require a showing of harm when the 
lieutenant governor was alleged to have been unfamiliar with the Elections Code. See 
Memorandum Decision, 4FA-92-01728CI, at 24-25 (Alaska Super. Sept. 14, 1993) (Appendix 

D). 
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The legislature responded to the directive to enact grounds, but the legislative 

history (like the constitutional convention minutes) does not support the Recall 

Opponents' contention that the legislature intended to make it difficult to force an 

official to face a recall election. Plaintiffs review of the still-available legislative 

history from 1960 located nothing that supports the Recall Opponents' claim that the 

legislators intended to establish a high bar or to require proof of harm. The Recall 

Opponents point only to the fact that, when the legislature adopted AS 15.45.510, it 

chose just four of many grounds identified in a book that listed grounds that other states 

use, rejecting some of the superficially less demanding standards. [State Opp. 13; 

STWM Opp. 13] This type of argument did not persuade the Alaska Supreme Court to 

interpret the grounds strictly when it considered the very similar grounds the legislature 

selected when defining permissible bases for recalling a local official. 14 The Meiners 

Court observed that the three grounds the legislature adopted in 1972 may have been 

intended to encompass, not exclude, terms from an earlier version that the legislature 

did not re-enact, concluding "it would be a mistake to read too much into the statute's 

history." 15 Lacking clear legislative history for the 1960 adoption of AS 15.45.510, 

this court likewise has no basis for concluding that the legislature intended to set a high 

bar before a recall election may be compelled. 

14 

15 
See Meiners, 687 P.2d at 294-96. 
Id. at 295. 
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STWM argues that the requirement ofliberal construction should be limited solely 

to municipal recall statutes. 16 [STWM Opp. 9-16] But there is only one constitutional 

provision for recall of all public officials, and it applies to state and local officials 

equally. 17 The constitutional language reflects a considered judgment by the framers. 

The "middle ground" selected for the constitution forecloses a strict construction of any 

of Alaska's recall statutes and precludes STWM's effort to impose different standards for 

judicial review of applications seeking the recall of state and local officials. 18 

The Alaska Supreme Court also expressed concern that recall petitions may be 

initiated by rural voters, without access to legal counsel, and that undue obstacles and 

technical hurdles for recall applications should not be imposed. 19 This concern holds true 

16 STWM argues that municipal recall should be easier than state recall due to the greater 
importance of state-wide officials. [STWM Opp. 10-16] But municipal recall, which takes only 
10 voters to initiate, already has a much lower burden than the 10 percent of voters required for 
a state recall application. Compare AS 29.26.260 (requiring "the signatures and residence 
addresses of at least 10 municipal voters"), with AS 15.45.500 (requiring "the printed name, 
signature, the address, and a numerical identifier of qualified voters equal in number to 10 percent 
of those who voted in the preceding general election."). 
17 Alaska Const. art. XI, § 8. 
18 Meiners, 687 P.2d at 294 ("At one end of the spectrum is the view that recall is 'special, 
extraordinary, and unusual,' ... [and there] [t]he statutory grounds for recall are construed 
narrowly, in favor of the officeholder. ... The history of recall in Alaska ... appears to follow 
a middle ground .... "(citation omitted) (quoting State ex rel. Palmer v. Hart, 655 P.2d 965, 967 
(Mont. 1982))). The Alaska Supreme Court also applies this same rule of liberal construction to 
initiatives and referenda. See Hughes v. Treadwell, 341 P.3d 1121, 1125 (Alaska 2015) ("[W]e · 
liberally construe constitutional and statutory provisions that apply to the initiative process." 
(quoting Kodiak Island Borough v. Mahoney, 71 P.3d 896, 898 (Alaska 2003))); Thomas v. 
Bailey, 595 P .2d 1, 3 (Alaska 1979) ("The right of initiative and referendum, sometimes referred 
to as direct legislation, should be liberally construed to permit exercise of that right." (citations 

omitted)). 
19 See Meiners, 687 P.2d at 295-96. 
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for efforts to recall state officials as much as it does for efforts to recall local officials. 

The recall statutes at issue here apply to all members of the state legislature, many of 

whom serve rural districts. 20 Also, very obviously, the Governor serves at the pleasure 

of all of his constituents, even those located in rural areas. They too have the right to 

initiate a recall of statewide elected officials.21 This principle of liberal construction 

embedded in the constitution's "middle ground" and mandated by the Alaska Supreme 

Court dooms the Recall Opponents efforts to ratchet up the standards to be applied by this 

court in reviewing Plaintiffs application .. 

B. The Particularity Requirement Is A Notice-Pleading Standard. 

Alaska Statute 15.45.500(2) provides that recall applications must include "the 

grounds for recall described in particular in not more than 200 words."22 And 

AS 15.45.550(1) directs the Director of the Division of Elections to deny a recall 

application only if "the application is not substantially in the required form." 23 Taken 

together, any recall application that substantially complies with Alaska's particularity 

requirement-"liberally construed"-must be certified.24 

20 AS 15.45.470. 
21 STWM's suggested new rule fails on its own logic: The majority of Alaskans who live 
under a municipal government also live in urban (i.e., non-rural) areas. 
22 AS 15.45.500(2) (emphasis added). 
23 AS 15.45.550(1) (emphasis added). 
24 Meiners, 687 P.2d at 296 (quoting Boucher v. Engstrom, 528 P.2d 456, 462 (Alaska 
1974)); see id. at 294 (holding that Alaska does not treat recall as "special, extraordinary, and 
unusual," or require strict construction where "substantial compliance" would not be sufficient 
(quoting State ex rel. Palmer v. Hart, 655 P.2d 965, 967 (Mont. 1982))). 
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The Recall Opponents argue for applications of a strict construction of the 

particularity requirement. Failing to take the facts alleged in the application as true, the 

State argues that Plaintiff needed to allege more facts for most of its allegations. Each 

allegation is specifically addressed below, but the Recall Opponents' arguments 

collectively show a fundamental misunderstanding of Alaska's particularity requirement. 

Under Meiners v. Bering Strait School District and van Staujfenberg v. Committee 

for an Honest & Ethical School Board, the particularity requirement is effectively a 

notice-pleading standard with the specific "purpose of ... giv[ing] the officeholder a fair 

opportunity to defend his conduct .... "25 Thus, assuming all alleged facts to be true, and 

applying the Civil Rule 12 legal sufficiency standard of review, this court must consider 

whether a particular allegation "is not [so] impermissibly vague" that the official targeted 

for recall cannot respond. 26 

As with a Rule 12 motion to dismiss, this court must review the application "de 

novo, construing the [application] liberally and accepting as true all factual allegations."27 

All the pertinent facts need not be in a complaint, and a court may not dismiss a complaint 

25 Von Stauffenberg v. Comm. for an Honest & Ethical Sch. Ed., 903 P.2d 1055, 1060 
(Alaska 1995) (quoting Meiners, 687 P.2d at 302). 
26 Meiners, 687 P.2d at 302; see also Unger v. Horn, 732 P.2d 1275, 1281 (Kan. 1987)("The 
grounds stated in a recall petition must be specific enough to allow the official an opportunity to 
prepare a statement in justification of his or her conduct in office."). 
27 Kanuk ex rel. Kanuk v. State, Dep 't ofNat. Res., 335 P.3d 1088, 1092 (Alaska 2014). 
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unless it is "beyond doubt that the plaintiff can prove no set of facts that would entitle 

him or her to relief."28 

Part of the notice given to the Governor in Recall Dunleavy's 200-word recall 

application is the reference to the following materials: 

References: AS 22.10.100; Art. IX, sec. 6 of the Alaska 
Constitution; AS 39.52; AS 15.13, including .050, .090, .135, 
and .145; Legislative Council (31-LS1006); ch.1-2, FSSLA19; 
OMB Change Record Detail (Appellate Courts, University, 
AHFC, Medicaid Services).29 

These references include: (1) the judicial appointment statute which Governor Dunleavy 

refused to follow; 30 (2) a constitutional provision31 and statutes32 relating to Governor 

Dunleavy's unlawful partisan mailers and electronic advertisements, along with a specific 

related legislative legal opinion;33 (3) Governor Dunleavy's own explanation of his 

appellate court line-item veto; 34 (4) Governor Dunleavy's June 28, 2019 vetoes,35 along 

28 

29 
Id. (quoting Adkins v. Stansel, 204 P.3d 1031, 1033 (Alaska 2009)). 
Exh. 1 to Plaintiff's S.J. Mot. 

30 AS 22.10.1 OO(a) (requiring the governor to appoint a superior court judge "within 45 days 
after receiving nominations from the judicial council" from a provided list of names). 
31 Alaska Const. art. IX, § 6 ("No ... appropriation of public money [shall be] made ... 
except for a public purpose."). 
32 AS 39.52 (the Alaska Executive Branch Ethics Act); AS 15.13.050 (requiring registration 
with the Alaska Public Offices Commission ("APOC") before making campaign-related 
expenditures); AS 15.13.090 (mandating "paid for by" information on communications); 
AS 15.13.135 (outlining additional reporting requirements for independent expenditures for or 
against candidates); AS 15 .13 .145 (prohibiting the use of state funds "to influence the outcome 
of the election of a candidate to a state or municipal office"). 
33 See Exh. 13 to Plaintiff's S.J. Mot. (identifying itself as "Work Order No. 31-LS 1006"). 
34 See Exh. 14 to Plaintiff's S .J. Mot. 
35 Ch.1-2, 1SSLA2019(asamended). 
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with specific examples of their impacts on the health, education, and welfare of 

Alaskans;36 and (5) Governor Dunleavy's mistaken veto of Medicaid funds, 37 and an 

explanation of his intended veto that shows his error. 38 

These references in the recall application reveal the absurdity of the claim that 

Governor Dunleavy could not know what actions Recall Dunleavy refers to. Within 200 

words, Plaintiff not only articulated the recallable actions Governor Dunleavy took, but 

also provided notice of exactly which actions are at issue and which laws he violated. 

Because Governor Dunleavy was explicitly provided these references, this court cannot 

ignore them. 

To move away from the Rule 12 standard mandated by the Alaska Supreme Court 

in reviewing recall applications,39 the Recall Opponents argue-without any support in 

Alaska law-that the purpose of the 200-word statement is not only to give notice to the 

elected official, but also to the voters and the Division of Elections. There is no support 

in the relevant statutes or case law for this argument. If the Governor doesn't like how 

Plaintiff has characterized his actions, his lawful remedy is not to deprive Alaska's voters 

36 STATE OF ALASKA, OFFICE OF MGMT. & BUDGET, VETO CHANGE RECORD DETAILS at 60-
61, 121 (June 28, 2019) [hereinafter JUNE VETO CHANGE RECORD DETAILS], 
https://omb.alaska.gov/ombfiles/20_budget/FY20Enacted_cr_detail_ 6-28-19.pdf; STATE OF 
ALASKA, OFFICE OF MGMT. & BUDGET, MENTAL HEALTH CAPITAL APPROPRIATION VETO 
SUMMARY (June 28, 2019), 
https://omb.alaska.gov/ombfiles/20 _ budget/PDFs/MH_ Capital_ Veto_Summary _ 6-28-19.pdf. 
37 See Exh. 16 to Plaintiffs S.J. Mot. 

See JUNE VETO CHANGE RECORD DETAILS at 61. 38 

39 See van Stauffenberg, 903 P.2d at 1059-60 (citing Meiners, 687 P.2d at 300-01 n.18). 
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of their constitutional right to subject him to recall; rather it is to use his own 200 words 

to explain, excuse, or defend his conduct.40 

The State argues that the need to review just the four corners of the application for 

legal sufficiency means that every relevant fact must be included. The major flaw in the 

Recall Opponents' arguments is that they ignore that the court must assume that the facts 

alleged in the application are true. 41 If the facts are assumed to be true, an explanation of 

why these facts amount to a violation of law is not needed. For example, as discussed 

more fully below, Plaintiff did not simply allege a missed deadline in the appointment of 

a judge, it alleged an intentional refusal to appoint by the deadline. 42 And in the allegation 

regarding the use of state funds on campaign mailers, Plaintiff alleged "the use of state 

funds for partisan purposes."43 The Recall Opponents call these allegations 

"conclusory," but, with a notice-pleading standard where all facts must be assumed true, 

such allegations are entirely appropriate and legally sufficient. 

40 See Meiners, 687 P.2d at 301 ("Where the petition merely characterizes the law in a way 
different than the official (or his or her attorney) would prefer, he or she has an opportunity to 
put his or her rebuttal before the voters, alongside the charges contained in the petition."); see 
also id. ("[I]t is the responsibility of the voters to make their decision in light of the charges and 
rebuttals."). 

As to the voters, the Recall Opponents argue as if the 200-word statements are the only 
information voters will have going into the voting booth. As the presence of STWM in this 
lawsuit shows, there will be campaigns on both sides educating voters prior to the special 
election. Recall Dunleavy's 200-word statement frames the issue for voters, and gives Governor 
Dunleavy ample notice of the grounds more than sufficient to craft his rebuttal statement and 
campaign against his recall. 
41 Von Stauffenberg, 903 P.2d at 1059-60 (citing Meiners, 687 P.2d at 300-01 n.18). 
42 Exh. 1 to Plaintiffs S.J. Mot. 
43 Id. (emphasis added). 
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C. Interpreting the Statutory Grounds for Recall 

Several rules of statutory construction must be applied in interpreting the language 

setting out the grounds for recall in AS 15.45.510. 

1. The words of the statute should be interpreted in accordance 
with their common usage. 

The Supreme Court has often repeated that, absent specific statutory definitions, 

common words in statutes should be interpreted in accordance with the common 

understanding of the words. [Plaintiffs S.J. Mot. 6 & nn.15-17 (citing cases)] STWM 

gives lip service to this principle [STWM Opp. 20], but neither the State nor STWM 

follows it in practice. 

Liberally construing the statutory grounds for recall, as required by the Supreme 

Court's decisions and as other judges have done in reviewing recall applications, does not 

risk transforming Alaska's recall statute into a no-cause statute as the Recall Opponents 

contend. The definitions of the recall grounds that Plaintiff provided in its opening brief 

have all been endorsed (and often were initially proposed) by the State.44 In proposing 

44 See Valley Residents.for a Citizen Legislature v. State, Order Regarding Pending Motions, 
3AN-04-06827CI, at 9-10 (Alaska Super. Aug. 24, 2004) (adopting definitions of "neglect of 
duty" and "lack of fitness" proposed by the State) (Appendix B); Citizens for Ethical Gov 't v. 
State, Transcript of Record, 3AN-05-12 l 33CI, at 5-6 (Alaska Super. Jan. 4, 2006) (following 
Valley Residents' definition of "lack of fitness") (Appendix C); Letter from Assistant Att'y Gen. 
Elizabeth M. Bakalar to Gail Fenumiai, Dir. of Elections, Re: Lindsey Holmes Recall Application, 
2013 WL 6593253 at *9 (Dec. 6, 2013) [hereinafter Holmes Recall Op.] (using definition of 
"lack of fitness" adopted in Valley Residents); Letter from Assistant Att'y Gen. Elizabeth M. 
Bakalar to Gail Fenumiai, Dir. of Elections, Re: Review of Application for Recall of House 
Representative Kyle .Johansen, 2011 WL 5848617at*11-12 (Oct. 3, 2011) [hereinafter Johansen 
Recall Op.] (using "incompetence" definition from Coghill v. Rollins and "neglect of duty" 
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'' 

these definitions in other cases, the Attorney General's Office regularly recognized that 

Alaska follows the "middle ground" approach, where cause for recall is required.45 

It is significant that, despite the encouragement of the judiciary to provide greater 

clarity as to the grounds for recall,46 the legislature has not acted. The legislature is 

presumed to be aware of the recall decisions of Alaska judges, and its failure to act on the 

courts' encouragement suggests that the legislature approves of the judiciary's 

construction and application of the recall statutes.47 

2. Minor differences between the state and local official recall 
statutes do not support the Recall Opponents' arguments for 
narrowly construing the grounds in AS 15.45.510. 

The Recall Opponents urge this court to attach significant weight to the slightly 

different terms used in AS 29.26.250 (the statute governing recall of local government 

officials) and AS 15.45.510 (the statute governing recall of state officials), arguing that 

definition from Valley Residents); Letter from Assistant Att'y Gen. Michael A. Barnhill to Laura 
A. Glaiser, Dir. of Elections, Re: Review ofApplicationfor Recall of Senator Ben Stevens, 2005 
WL 2300397 at *13 (Sept. 7, 2005) [hereinafter Stevens Recall Op.] (using definition of"lack of 
fitness" from Valley Residents and Coghill); Letter from John M. Sedor to Laura A. Glaiser, Dir. 
of Elections, Legal Review of Recall Application Re: Senator Ogan, at 19-21 (Apr. 8, 2004) 
[hereinafter Ogan Recall Op.] (proposing definitions of "neglect of duties" and "lack of fitness" 
adopted in Valley Residents) (Appendix E); id. at 20 (endorsing Coghill definition of 
"incompetence"). 
45 See Holmes Recall Op., 2013 WL 6593253 at *2; Johansen Recall Op., 2011 WL 
5848617 at *3; Ogan Recall Op. at 7-8 (Appendix E). 
46 See Meiners, 687 P.2d at 296; see also Coghill v. Rollins, Memorandum Decision, 4F A-
92-01728CI, at 19 n.31 (Alaska Super. Sept. 14, 1993) (quoting Meiners, 687 P.2d at 296) 
(Appendix D). 
47 See Huit v. Ashwater Burns, Inc., 372 P.3d 904, 913 (Alaska 2016); Joseph v. State, 293 
P.3d 488, 492 (Alaska App. 2012); Bridge v. State, 258 P.3d 923, 927 (Alaska App. 2011) (noting 
that the legislature had not acted to alter a statutory definition previously adopted by the court). 
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the differences indicate the legislature meant to make recalling state officials more 

difficult than local officials. [State Opp. 26; STWM Opp. 22] No judge has found the 

minor differences significant. This is appropriate in light of the Supreme Court's 

observation that the extensive legislative history from the 1972 revision of the statutes on 

local government contains nothing that explains the reasons for the grounds for recall 

selected at that time.48 

Rather than find the differences between the local and state officials' grounds for 

recall significant, other judges and the Attorney General's Office have given identical 

meanings to the slightly different words used in the two statutes. 49 

3. It is not necessary to interpret the statutory grounds as mutually 
exclusive. 

The Recall Opponents contend that the four statutory grounds for recall necessarily 

must have distinct and non-overlapping meanings. [State Opp. 26; STWM Opp. 21] Other 

courts and the Attorney General's Office in other cases have not drawn such sharp lines, 

and it is all but obvious that some misconduct can be described and alleged in multiple 

ways. Then-Superior Court Judge Sharon Gleason used definitions proffered by the 

48 See Meiners, 687 P.2d at 295 ("[I]t would be a mistake to read too much into the statute's 
history."). The previous version of that statute had allowed recall for "malfeasance, misfeasance 
or nonfeasance in office, failure to uphold one's oath of office, dishonest practice, and 
incompetency." Id. (quoting ch. 121, § 2 SLA 1959). The statutory grounds for municipal recall 
have not changed since Meiners. See AS 29.26.250. 
49 See infra Part III, Section C, pages 23-25 (discussing how other judges and the Attorney 
General's Office have defined "neglect of duty" in the same way as "failure to perform duties"). 
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J. 

Division of Elections, which she recognized were overlapping to a degree; she did not see 

this as a problem,50 and neither did the State when it proposed the definitions. 51 The 

Attorney General's Office, in analyzing recall applications, has not always even bothered 

to determine which ground is implicated by an assertion of specific conduct, 52 and the 

independent counsel (whose opinion the Division of Elections adopted regarding the 

recall application for then-Senator Scott Ogan) found that facts could satisfy more than 

one ground; he also found it unimportant if the recall application misidentified which 

ground its factual assertions fit under, given that the ambiguity and lack of definition 

offered by the statute leave room for confusion and overlap.53 

Principles of statutory construction-such as the rule against making any term 

superfluous-are guidelines, not hard and fast rules. 54 Moreover, the definitions that 

Plaintiff has proposed do not make any of the grounds for recall superfluous; the 

50 See Valley Residents, Opinion Regarding Pending Motions, 3AN-04-06827CI, at 8-9 
(Appendix B). 
51 See Ogan Recall Op. at 19-21 (Appendix E). 
52 See Letter from Assistant Att'y Gen. Michael Barnhill to Whitney H. Brewster, Dir. of 
Elections, Re: Review of Application for Recall of Irene Paul, Shelley Wilson, and Edward 
Gamble, Sr., 2007 WL 2333369 at *4-7 (July 19, 2007) (recommending certification of a recall 
application for school board members, which listed all three statutory grounds, followed by a list 
of acts, without specifying which act violated which ground or grounds). 
53 See Ogan Recall Op. at 22 ("[G]iven the lack of statutory guidance in Title 15, recall 
sponsors ought not to be penalized for either mischaracterizing one paragraph as one ground of 
recall or alleging that a particular fact alleged constitutes all or more than one ground for recall.") 
(Appendix E); see also id. at 25-27 (Appendix E). 
54 See Huit v. Ashwater Burns, Inc., 372 P.3d 904, 913-16 (Alaska 2016) (giving the same 
word two different meanings within the same statute, notwithstanding the principle of statutory 
construction that the same word used twice in a statute should have the same meaning). 
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e· 
definitions have some overlap but no ground completely contains all of another ground.55 

[Plaintiff's SJ. Mot. 7-13] 

III. APPL YING THE RULES OF INTERPRETATION TO THE GROUNDS AT 
ISSUE IN THIS CASE 

A. Lack of fitness 

Plaintiff relied on the definition of lack of fitness used by Judge Gleason, which 

was proposed to her by the Division of Elections: Lack of fitness means "unsuitability for 

office demonstrated by specific facts related to the recall target's conduct in office."56 

Then-Judge Stowers used the same definition in Citizens for Ethical Government,57 and 

Judge Richard Savell used essentially the same definition in Coghill v. Rollins. 58 The 

Attorney General's Office used Judge Gleason's definition in its most recent prior opinion 

analyzing a recall application in 2013.59 In the absence of any conflicting authority, one 

might assume this 1 ine of decisions and opinions would suffice. 

Ignoring all of its past reliance on and support for the definition Plaintiff proposed, 

the State now argues that "unsuitability" is too vague and subjective. [State Opp. 27-28]It 

endorses instead the definition employed by Attorney General Clarkson in rejecting the 

55 See infra Paii III, pages 19-25; see generally McGee v. State, 162 P.3d 1251, 1257 
(Alaska 2007) (discussing the rule against construing a statute to make any word completely 
superfluous). 
56 Plaintiffs S.J. Mot. 7-8 (quoting Valley Residents, Opinion Regarding Pending Motions, 
3AN-04-06827CI, at 10 (Appendix B)); see also Valley Residents, Opinion Regarding Pending 
Motions, 3AN-04-06827CI, at 9 (indicating that the definition was proffered by the State). 
57 See Transcript of Record, 3AN-05-l 2133CI, at 5-6 (Appendix C). 
58 See Memorandum Decision, 4FA-92-0l 728CI, at 23 (Appendix D). 
59 Holmes Recall Op., 2013 WL 6593253 at *9. 
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petition to recall the Governor: that lack of fitness should mean only a lack of mental or 

physical ability to perform the Governor's job duties. [State Opp. 26-27] STWM proposes 

an even narrower definition-limited just to physical incapacity. [STWM Opp. 25] 

The Recall Opponents provide no reason to conclude that the legislature intended 

that recall for "lack of fitness" would be limited in the ways they suggest. This is 

particularly unlikely, since the Alaska Constitution provides a faster, easier, and more 

automatic way to remove a governor who is no longer physically or mentally capable of 

performing his or her duties. If the governor suffers such extreme disability, residents do 

not need to wait for citizens to act through the recall process. Article III, section 12 of 

the Alaska Constitution provides: "Whenever for a period of six months, a governor has 

been ... unable to discharge the duties of his office by reason of mental or physical 

disability, the office shall be deemed vacant." And then the statute on succession is 

triggered. 60 This court should not read into the recall statute a standard already addressed 

elsewhere in the Alaska Constitution. 

The Recall Opponents cite nothing to support the claim that the legislature 

intended "lack of fitness" to have the narrower meanings they propose. 61 The common 

60 See AS 44.19.042. 
61 The State relies on definitions in other statutes, adopted for other purposes. [State Opp. 
26-27] STWM cites only the grounds for impeachment in the U.S. Constitution. [STWM Opp. 
25] As John Sedor advised the Division of Elections, when he served as independent counsel, 
reliance on other statutes "is a problematic interpretive method," because citizens initiating recall 
efforts have no idea which statutes to research. See Ogan Recall Op. at 15 (Appendix E). The 
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.. 

understanding of the phrase is much broader, as Judges Gleason, Stowers, Savell, and the 

Attorney General in other cases recognized. If the legislature had meant lack of fitness 

to mean "physically or mentally incapable of perfonning the duties of the office," it would 

have been easy to write that definition into the statute. The legislature's choice to use a 

broader, less clearly delineated term should be respected, especially since the legislature 

has not changed decades ofjudicial interpretations after the Supreme Court's invitation.62 

B. Incompetence 

Plaintiff noted that the common understanding of "incompetence" can overlap 

with the common understanding of "lack of fitness," but proposed a definition that also 

gives the terms some different, non-overlapping meanings: "Incompetence" means 

"lacking the qualities needed for effective action" or "unable to function properly." 

[Plaintiffs S.J. Mot. 10] This definition is similar to that adopted by Judge Savell in 

Coghill, who relied on Black's Law Dictionary,63 preferring its general conception of 

incompetence to the more specialized definition stated in the statute on dismissing a 

teacher for incompetence.64 The Attorney General's Office used the same definition in a 

recall process is supposed to be accessible to voters. See Meiners v. Bering Strait Sch. Dist., 687 
P.2d 287, 295-96 (Alaska 1984). 
62 See Meiners, 687 P.2d at 296 ("Each issue in this case arises because one or another of 
the provisions of Alaska's recall statute is in some way ambiguous. The need for judicial 
participation in the recall process could be decreased by more carefully drawn statutes."). 
63 See Memorandum Decision, 4FA-92-01728CI, at 20-21 (Appendix D). 
64 See id. at 19-21 (Appendix D). The Alaska Supreme Court also saw no reason to adopt 
a different definition or provide any additional guidance when given the opportunity. See Coghill 
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2011 analysis of a recall application,65 as did the independent counsel advising the 

Division of Elections in 2007. 66 

The Recall Opponents again ask this court to disregard the definitions previously 

approved by judges and the Department of Law, and to adopt a new and narrower 

definition. The State urges a definition adopted by the legislature in a very different 

context: the Business and Professional Code. [State Opp. 26-29] STWM urges the even 

narrower definition of "mental unfitness," as a counterpart to its proposal to define "lack 

of fitness" to mean only "physical unfitness." [STWM Opp. 24] Judge Savell and John 

Sedor both specifically rejected arguments for defining incompetence in terms of physical 

or mental disability, finding the restrictive definitions incompatible with the common 

understanding of the term. 67 The Recall Opponents ignore the principle that, when 

construing an undefined statutory term, courts should give words their ordinary meaning, 

unless legislative history plainly indicates the legislature intended a more specialized 

meaning. No legislative history supports the Recall Opponents' view that incompetence 

should have a narrow, specialized meaning. 

v. Rollins, Memorandum Opinion and Judgment, No. S-6108, at 5-6 (Alaska Apr. 12, 1995) 

(unpublished) (Appendix F). 
65 See Johansen Recall Op., 2011 WL 584861 7 at * 11. 
66 See Ogan Recall Op. at 19-20 (Appendix E). 
67 See Coghill, Memorandum Decision, 4F A-92-0 l 728CI, at 20-21 (Appendix D); Ogan 

Recall Op. at 19-20 (Appendix E). 
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The State also asserts that incompetence cannot be based on a single mistake, no 

matter how serious it was. [State Opp. 54] Plaintiff is willing to assume that a single trivial 

mistake would not establish incompetence under anyone's understanding of the term, but 

does not agree that incompetence cannot be established with evidence of one serious 

mistake. Incompetence is a state of being-being incapable of doing something 

competently-but it can be manifested in different ways. Refusal to learn the rules that 

govern one's job can indicate incompetence; so can a series of small mistakes. 

Alternatively, incompetence can be demonstrated by a single major mistake. 68 

This court should adhere to the definition that other judges and the Department of 

Law have used in other cases, and should reject the invitation of the State and STWM to 

craft a brand new definition. 

C. Neglect of duty 

Plaintiff relied in its opening brief on the definition previously used by Judge 

Gleason and the Department of Law: that neglect of duty means "the nonperformance of 

a duty of office established by applicable law."69 The duties need not be explicitly stated 

in a statute; official job duties include the obligations to perfonn tasks that are implied by 

68 A popular novel illustrates that, in common usage, incompetence can be established in a 
moment: "One moment of incompetence can be fatal." Frank Herbert, DUNE MESSIAH (1969). 
69 See Plaintiffs S.J. Mot. 12 (quoting Valley Residents for a Citizen Legislature v. State, 
Opinion Regarding Pending Motions, 3AN-04-06827Cl, at 9 (Appendix B); see also Johansen 
Recall Op., 2011 WL 5848617 at *12. 
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explicitly stated duties. 70 

As with the other two grounds, the Recall Opponents propose unprecedented, 

stricter definitions. Both suggest the nonfeasance must be substantial and repeated or 

systematic. [State Opp. 30-32; STWM Opp. 25-26] Both contend that the heightened 

standard is necessary to distinguish the "neglect of duty" standard in AS 15 .45 .510 from 

the "failure to perform a duty" standard in AS 29.26.250. [State Opp. 31-32; STWM Opp. 

25-26] Additionally, the State argues, the nonfeasance must cause harm. [State Opp. 30-

31] 

As noted above, the legislative history of AS 29.26.250 does not support the 

conclusion that the legislature intended the standards there to be easier to satisfy than the 

standards in AS 15.45.510. There is no explanation for why the legislature used slightly 

different words. 

Common usage of the word "neglect" does not always connote a continuing or 

repeated failure. Reflecting common usage, online dictionaries offer "failure" as a 

synonym for "neglect."71 In common usage, people say, "I neglected to watch the time 

70 See Meiners v. Bering Strait Sch. Dist., 687 P.2d 287, 298-302 (Alaska 1984) (analyzing 
"failure to perform prescribed duties" as including obligations implied in statute defining official 
duties); Valley Residents, Opinion Regarding Pending Motions, 3AN-04-06827CI, at 9 (adopting 
the analysis of independent counsel who advised the Division of Elections, who relied on 
Meiners) (Appendix B). 
71 See Neglect, DICTIONARY.COM, www.dictionary.com (last visited Dec. 30, 2019) 
(showing definitions of "neglect" which include "to omit, through indifference or carelessness; 
... to fail to carry out or perform (orders, duties, etc.)"); Neglect, THESAURUS.COM, 
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and I missed my appointment," and "I got a speeding ticket because I neglected to notice 

that the speed limit changed." Absent legislative history that indicates that the legislature 

intended "failure to perform a duty" to be easier to establish than "neglect of duty," it is 

fair to treat the terms as essentially synonymous, as Judge Gleason did in Valley 

Residents, when she adopted the definition advanced by the State. 72 

Further, nothing in the legislature's use of the phrase "neglect of duty" contains an 

implicit additional requirement that the application must allege that the neglect caused 

harm. Thus, a valid ground for recall is stated whenever the application alleges neglect 

of (i.e., failure to perform) a particular duty. It is then for the voters to decide if the 

neglect warrants removal from office. 73 

www.thesaurus.com (last visited Dec. 30, 2019) (noting that "neglect," as a verb, means "fail to 
do; forget"; synonyms include "bypass," "disregard," and "overlook"). 
72 See Valley Residents, Opinion Regarding Pending Motions, 3AN-04-06827CI, at 9 
(Appendix B); see also Johansen Recall Op., 2011 WL 5848617at*12. 
73 Even if the court were to believe that some instances of neglect of duty might be too 
trivial to require a state official to face a recall election-such as, for example, neglecting to put 
enough change in a parking meter while driving a government car on state business-the 
allegations in this case do not require this court to determine where the line lies between "too 
trivial" and "serious enough." The recall application alleges neglect of important duties: (1) the 
duty to appoint a judge in a timely manner; (2) the duty to abide by the Alaska Executive Branch 
Ethics Act and campaign disclosure laws; (3) the duty to respect the constitutional separation of 
powers; ( 4) the duty to assure adequate funding for the state's health, education, and welfare 
programs; and (5) the duty to understand the budgeting process that is one of the governor's most 
important responsibilities. Exh. 1 to Plaintiffs S.J. Mot. In other words, assuming some ways 
of neglecting official duties are too inconsequential to state a valid ground for recall, that 
characterization cannot reasonably be applied to any of Plaintiffs claims. 
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D. Plaintiff's Application Is Valid Even If The Court Determines That All 
Three Grounds Do Not Apply To All Five Allegations. 

The Recall Opponents argue that Plaintiffs recall application is facially invalid 

because it alleges that all five allegations each establish three separate grounds-and this 

does not give fair notice to the Governor which of these grounds is actually relied on. 

[State Opp. 32-34; STWM Opp. 27-29] Plaintiffs opening brief made clear that Recall 

Dunleavy fully intended to allege that each of the five allegations constitutes three 

separate grounds for recall, which is exactly what the Governor would reasonably 

understand in reading the application. 

STWM also argues that the use of "and/or" in the application creates a drafting 

issue ifless than all grounds survive this court's review; how are the voters to know which 

ground is sufficient for which allegation? [STWM Opp. 27-28] For this attempted 

"gotcha," STWM relies on Meiners, which actually stands for the opposite proposition 

than argued by STWM. As the Meiners Court made clear, a petition does not rise or fall 

as a whole, and a court "may delete severable individual charges from a recall petition if 

those charges do not come within the grounds specified by statute."74 

74 Meiners, 687 P.2d at 303. The Meiners Court also expressly left open the issue of what 
a court should do if the application fails on the ground alleged, but satisfies another ground not 
alleged. Id. at 299 n.14 ("Hence we do not decide whether a petition which refers to only one of 
the three statutory grounds for recall may be held sufficient on the basis of a judgment by the 
municipal clerk or a court that in fact, it properly alleges conduct satisfying a different one of the 
three statutory grounds."). 
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STWM improperly jumps to the remedy phase before this court has even had a 

chance to review each allegation for legal sufficiency. Once that review is done, there 

are a variety of options if this court were to conclude that less than all allegations are 

legally sufficient. Indeed, Recall Dunleavy's application gives this court maximum 

flexibility if it reaches that issue. Just to give one example, if all five grounds constitute 

lack of fitness, but some do not satisfy the other two grounds, an obvious remedy would 

be to limit the ground for all allegations to lack of fitness. In the end, if only one allegation 

is legally sufficient on one ground, the recall application must be certified. 

IV. THE ALLEGATIONS IN PLAINTIFF'S RECALL APPLICATION MEET 
ALL LEGAL REQUIREMENTS. 

A. Palmer judge appointment 

Factual particularity: The Recall Opponents concede that the allegation that the 

Governor failed to timely appoint a Palmer judge satisfies the particularity requirement 

and alleges a violation of law. [State Opp. 34; STWM Opp. 30] The Recall Opponents 

argue only that this particular law is not very important, and thus the Governor can violate 

this statute without the violation reflecting a lack of fitness, neglect of duties, or 

incompetence. [State Opp. 34-41; STWM Opp. 29-35] STWM goes on to argue that state 

officials may ignore many laws adopted by the legislature without fear of being subject 

to recall, if such laws are "merely directive." [STWM Opp. 31-33] 

Legal sufficiency: Appointing judges from the list provided by the Judicial 

Council is a core mandatory function of the Governor, as set forth in the Alaska 
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Constitution: "The governor shall fill any vacancy in an office of ... superior court judge 

by appointing one of two or more persons nominated by the judicial council."75 Alaska 

Statute 22.10.100 codifies this duty and provides that "[t]he governor shall . .. appoint a 

successor to fill an impending vacancy in the office of superior court judge within 45 days 

after receiving nominations from the judicial council."76 The Governor has discretion 

over whom to appoint among the nominees. The Constitution and the statute give him 

no discretion over whether or when to appoint. 

Hypothetically, missing the deadline due to inadvertence or a miscalculation of the 

deadline might not subject the Governor to recall. But that is not what Plaintiffs recall 

application alleges. Recall Dunleavy's application alleges an intentional refusal to 

appoint in a timely manner, which this court must assume to be true. 

The Recall Opponents also argue that, within the 200-word application, Plaintiff 

needed to allege why the intentional refusal to appoint a judge was more than a "technical 

violation." [State Opp. 40-44; STWM Opp. 30-31] They contend that actual harm either 

needed to be expressly alleged or be self-explanatory, as was the case in Coghill. [State 

Opp. 39-41] This requirement is not found in Alaska statutes or case law. It is instructive 

that in Coghill, the superior court did not require a showing of harm from the fact that the 

Lieutenant Governor was unfamiliar with the Elections Code; the mere allegation that he 

75 

76 
Alaska Const. art. IV, § 5 (emphasis added). 
AS 22.10.lOO(a) (emphasis added). 
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was unfamiliar with the law he is charged with administering was adequate to establish a 

ground for recall due to incompetence.77 In any event, the implication of harm here is 

clear. As outlined in Plaintiffs opening brief~ the Governor's intentional refusal to 

appoint a judge from the Judicial Council's list as required by law was an abuse of power 

and an effort to inject into the judicial appointment process the political considerations 

that the Alaska Constitution and statutes aim to preclude. 

STWM also argues that one violation of the law is insufficient for recall; in other 

words, the Governor should get one free pass for violating the law and his oath of office. 

[STWM Opp. 30] STWM cites two Washington Supreme Court cases, but neither 

supports this argument. 78 Neither case, nor any other case, stands for the proposition that 

only repeated or "systemic nonfeasance" can justify recall. 79 

Plaintiffs application for recall alleges legally sufficient grounds for recall for 

refusing to timely appoint a judge as required by law. The voters can find that this refusal 

constitutes neglect of duties, lack of fitness, and incompetence. 

77 Memorandum Decision, 4FA-92-01728CI, at 24-25 (Appendix D). 
78 In Jn re Recall of Sandhaus, the Washington Supreme Court held that an elected 
prosecutor could not be recalled for prioritizing certain types of cases unless it rose to the level 
of abuse. 953 P.2d 82, 86 (Wash. 1998). And in Greco v. Parsons, the Washington Supreme 
Court did not fault an elected county auditor for failing to implement an "unreasonable" statutory 
deadline. 717 P.2d 1368, 1370 (Wash. 1986)). 
79 See supra at page 24. 
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B. Partisan political advertisements 

Factual particularity: The second paragraph of the recall application asserts that 

Governor Dunleavy violated Alaska law and the Constitution by, "without proper 

disclosure, authorizing and allowing the use of state funds for partisan purposes to 

purchase electronic advertisements and direct mailers making partisan statements about 

political opponents and supporters."80 The application also contains detailed references. 81 

Contrary to the claims of the Recall Opponents, this allegation on its face meets the 

required standard for factual particularity. 

The allegations are not vague and nonspecific. The application does not need to 

identify particular advertisements or mailers by date and content, and it is doubtful that 

this kind of misconduct ever could be the subject of a recall petition if that level of detail 

were required within the 200-word limit. The allegation suffices to advise the Governor 

what Plaintiff asserts is a basis for recall: the use of state funds for partisan campaigning. 

The Governor, in his rebuttal, can refute the allegation by denying that he violated the 

law with any electronic advertisement or direct mailer his office purchased. 

80 Exh. 1 to Plaintiff's S.J. Mot. 
81 The references in the application cite the laws that were violated. See supra at 12 nn.31-
32. STWM complains that the factual allegations are not linked specifically to particular legal 
references, so it is not clear which facts allegedly violated which law. [STWM Opp. 35-37] Not 
only is it clear from context, but no case requires any statement of the law that was violated; 
Meiners stated specifically that the petition need not cite the specific laws. See Meiners, 687 
P.2d at 301; see also Valley Residents, Opinion Regarding Pending Motions, 3AN-04-06827CI, 
at 12 (following Meiners) (Appendix B); Coghill, Memorandum Decision, 4FA-92-01728CI, at 
15 (same) (Appendix D). 
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The nature of the allegation here differs from the allegations found insufficiently 

particular in the other cases on which the Recall Opponents rely. In van Stauffenberg and 

in Citizens for Ethical Government, the allegations failed because the conduct that was 

alleged was not illegal.82 Similarly, in Coghill, Judge Savell found the allegation of 

unfitness to lack particularity because the application stated only that Coghill had engaged 

in "unfounded public accusations of criminal activity of recall staff," without any detail 

of when, to whom, or about what the accusations were made, or what criminal activity 

was alleged. 83 Judge Savell determined that this charge was, at most, "a conclusory 

allegation that Coghill has made statements against people with whom he disagrees. This 

is not an unusual event in the world of politics. "84 

The present case differs from these because spending state money on partisan 

advertising and mailers is never legal, and the application provides adequate detail for the 

Governor to prepare a rebuttal. This makes the current case more like Valley Residents85 

and Meiners, where the factual allegations were deemed sufficiently particular. The 

82 See van Stauffenberg v. Comm. for and Honest & Ethical Sch. Bd., 903 P .2d 1055, 1060 
(Alaska 1995); Citizens/or Ethical Gov't v. State, Transcript of Record, 3AN-05-12133CI, at 15 
(Appendix C). 
83 Coghill, Memorandum Decision, 4FA-92-01728CI, at 23 (Appendix D). 
84 Id. at 23-24 (Appendix D). 
85 See Valley Residents, Opinion Regarding Pending Motions, 3AN-04-06827CI, at 9 
(addressing legal sufficiency) (Appendix B); id. at 11-12 (addressing factual particularity and 
finding sufficient particularity in the allegation that the recall target promoted the interests of his 
employer in legislative committee and failed to recognize the conflict of interest, since the alleged 
conduct is always illegal). 
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factual allegations in Meiners that the Supreme Court found adequately particular were 

somewhat more detailed than Plaintiffs allegation-but it is important to remember that 

recall applicants then were not subject to a 200-word limit. 86 

Legal sufficiency: Plaintiffs opening memorandum explained that the allegation 

that the Governor used state funds to purchase partisan advertisements and mailers states 

a legally sufficient basis for recall under all three statutory grounds alleged in the 

application: 

• Multiple violations of specific laws show neglect of the Governor's duty to 
abide by the laws that govern his official conduct. 

• The Governor's willingness to disregard the law demonstrates a lack of 
fitness for his position. 

• Not knowing the requirements of the law evidences incompetence. 

[Plaintiffs S.J. Mot. 30-32] 

The State's claim that the allegations are not legally sufficient rests on an improper 

editing of the alleged facts. [State Opp. 41-4 7] The recall application alleges that the 

Governor used state funds to purchase partisan advertisements and mailers.87 The State 

edits out the word "partisan" and then contends that no impropriety is alleged because the 

Governor is authorized to use state funds to purchase at least certain types of electronic 

advertisements and direct mailers. [State Opp. 41] This striking of the tenn "partisan" is 

86 See Meiners, 687 P.2d at 291-92 (reprinting the recall application, which contained over 
500 words); former AS 29.28. l 50(a)(3) (1984) (Appendix G). 
87 See Exh. 1 to Plaintiffs S.J. Mot. 
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error. The State, like this court, must accept the recall application's factual assertions at 

face value.88 "Partisan" here is a factual description of the advertisements and mailers.89 

The assertion that the Governor used state funds to purchase partisan advertisements and 

mailers alleges illegal acts, and that is legally sufficient to state a ground for recall. 

STWM presents a series of other arguments. Most are based on trying to re-

characterize the advertisements and mailers as lawful educational and public service-

oriented messages. [STWM Opp. 39-42] These arguments fail because, again, this court 

must accept Plaintiffs factual assertion that the ads are partisan. Governor Dunleavy 

may dispute the facts in his rebuttal statement, but disagreement over the facts cannot be 

a basis for denying certification of a recall application. 

STWM also devotes several pages to arguing that Plaintiffs interpretation of 

AS 39.52.120(b )(6) would make that statute unconstitutional. [STWM Opp. 37-39] That 

is not an issue this court must address. To determine whether the statute is overbroad, 

this court would need to examine specific ads; but, as STWM argues, no specific ads are 

before this court to examine. If the recall application stands or falls based on the facts it 

alleges-as all parties agree it must-the facts in the application provide no basis for 

considering the constitutionality of AS 39.52.120(b)(6). 

88 See von Stau:ffenberg, 903 P.2d at 1059-60 (citing Meiners, 687 P.2d at 300-01 n.18); see 
also Holmes Recall Op., 2013 WL 6593253 at *8 n.68; Johansen Recall Op., 2011 WL 5848617 

at *7. 
89 Contrary to the claim by STWM [STWM Opp. 36], "partisan" has a clear definition in 
the context in which the word is used. See AS 39.52.120(b)(6). 
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C. Court system veto 

Factual particularity: The third paragraph of the recall application alleges that 

the Governor "violated separation-of-powers by improperly using the line-item veto to 

... attack the judiciary and the rule of law."90 The references listed in the recall 

application include "OMB Change Record Detail (Appellate Courts ... )." The OMB 

Change Record Detail (Appellate Courts) contains just two items.91 The second is 

"Elimination of Funding Equal to FY2018 State Funded Abortions," followed by the 

budget message explaining the line-item veto: "The Legislative and Executive Branch are 

opposed to State funded elective abortions; the only branch of government that insists on 

State funded elective abortions is the Supreme Court. The annual cost of elective 

abortions is reflected by this reduction."92 

The Recall Opponents assert that this allegation in the recall application is not 

sufficiently particular. [State Opp. 47-48; STWM Opp. 43] But together the text of 

Paragraph 3 and the references point to one specific line-item veto. They leave no 

reasonable doubt for the Governor precisely what conduct is at issue. 

90 Exh. 1 to Plaintiffs SJ. Mot. 
91 See Exh. 14 to Plaintiffs S.J. Mot. This court must consider this public document under 
Evidence Rule 201 ( d) (the rule for taking judicial notice of a fact), even if it were to grant the 
motions to strike. See Alaska Evid. R. 201(b) (indicating that "[a] judicially[-]noticed fact ... 
[is] not subject to reasonable dispute in that it is either (1) generally known within this state or 
(2) capable of accurate and ready detem1ination by resort to sources whose accuracy cannot 
reasonably be questioned"). 
92 Exh. 14 to Plaintiffs S.J. Mot. 
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Legal sufficiency: The State makes no argument about the legal sufficiency of 

this allegation; it rests its opposition entirely on the claim of factual insufficiency. [State 

Opp. 47-49] 

STWM addresses legal insufficiency in its section that responds to what it calls 

"extraneous" information. [STWM Opp. 45-50] Plaintiff replies briefly to those 

arguments, but stresses that this court need not go beyond the face of the recall application 

to conclude that this ground is alleged with sufficient particularity. 

Plaintiffs opening memorandum set out the well-established law, beginning with 

Marbury v. Madison, which makes clear that Governor Dunleavy (a representative of the 

executive branch) is obligated to respect and implement the constitutional principles 

declared by the Alaska Supreme Court (the controlling authority of the judicial branch). 

[Plaintiffs S.J. Mot. 35-37] A governor has no authority to attempt to evade the Supreme 

Court's decisions and to punish the judiciary for rendering decisions with which he 

disagrees. [Plaintiffs S.J. Mot. 35-38] 

STWM disregards all this precedent. It declares, in very general terms, that an 

Alaska governor has broad line-item veto authority, including the authority to veto a 

portion of the court system's budget; from this, STWM concludes that the veto at the core 

of this ground cannot demonstrate unfitness for office. [STWM Opp. 48-50] This 

argument is non-responsive to Plaintiffs position. Plaintiff has not challenged the 
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Governor's general authority to veto court system funds; the recall application rests on 

the Governor using his veto for unconstitutional reasons. 

Judge Jennifer Henderson, in a recent ruling in a separate case involving the same 

line-item veto, addressed similar arguments in denying a Rule 12 motion.93 The 

Governor, as one of the named defendants in that case, asserted that the constitutionality 

of the line-item veto is non-justiciable because any line-item veto is purely a political 

question. Judge Henderson disagreed and held that courts are authorized to review line-

item vetoes for constitutionality.94 STWM does not-and cannot-defend using a line-

item veto to attempt to pressure the judiciary to conform to the Governor's preferred view 

of the law. 

Governor Dunleavy, in his own words, did not veto $334, 700 from the appellate 

courts' budget for any legitimate reasons but only for the illegitimate reason of penalizing 

the Supreme Court for a decision the Governor does not like. The Governor's disrespect 

for the rule of law, the role of the judiciary, and the limits on the power of the executive 

state a valid claim that the Governor lacks fitness for his office. 

The Governor's veto message also demonstrates incompetence and neglect of 

duties because it offers a patently mistaken interpretation of the Planned Parenthood 

93 See ACLU v. Dunleavy, Order Denying Motion to Dismiss, 3AN-l 9-08349Cl, at 8-10 
(Alaska Super. Dec. 12, 2019) (Appendix H). Judge Henderson's order is appended to this 
motion. 
94 See id. (Appendix H). 
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• 
decision. [Plaintiffs SJ. Mot. 38-40] STWM defends the Governor's view that the 

decision addresses funding for elective abortions [STWM Opp. 46-4 7], but its argument 

relies on the dissent and disregards the Supreme Court majority's own characterization of 

what it decided. 95 The gross mischaracterization of the Supreme Court's decision reflects 

both incompetence and neglect of the Governor's duties, because, to exercise the 

executive's broad line-item veto authority consistent with the law, the Governor must 

take sufficient care to understand what he is doing, so he does not let a political 

consideration override his duty to abide by the constitution. [Plaintiffs SJ. Mot. 39] 

D. Health, education, and welfare vetoes 

The Recall Opponents assert that Plaintiffs stated ground that "Governor 

Dunleavy violated separation-of-powers by improperly using the line-item veto to ... 

preclude the legislature from upholding its constitutional Health, Education and Welfare 

responsibilities" is neither sufficiently particular nor legally sufficient.96 [State Opp. 4 7-

53; STWM Opp. 43-45, 50-52] They are incorrect on both points. 

Factual particularity: When determining particularity, this court cannot ignore 

the listed references contained within the recall application. Those references specifically 

include Governor Dunleavy's actual line-item vetoes from June 2019, along with his own 

95 See State v. Planned Parenthood of the Great Nw., 436 P.3d 984, 988, 990, 1004-05 
(Alaska 2019) (making clear the decision relates to medically necessary, not elective, abortions). 
96 Exh. 1 to Plaintiff's S.J. Mot. 
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• 
"OMB Change Record Detail."97 The allegation, with specific reference to these 

materials, gives the Governor sufficient notice of this stated ground to meet Alaska's 

particularity requirement. This is especially true if this court considers Governor 

Dunleavy's subsequent reversal of many line-item vetoes in August as a reaction to Recall 

Dunleavy's then-circulating application,98 reversals that even STWM cites.99 

Legal sufficiency: The State implies-and STWM explicitly asserts-that it is 

"not possible for a veto to violate separation of powers." [STWM Opp. 52; State Opp. 51] 

But as Plaintiff explained in its opening brief [Plaintiffs S.J. Mot. 44-48], a governor's 

line-item veto power is not absolute. 100 The constitutional provisions providing for 

health, education, and welfare must create some legislative obligation for adequate 

funding for core services, 101 and a governor could violate separation of powers-with or 

without a legislative override-by improperly exercising line-item vetoes. 102 This is 

legally sufficient under the Rule 12-type review this court must undertake. Whether 

97 Exh. 1 to Plaintiff's S.J. Mot. (citing "ch. 1-2, FSSLA19; OMB Change Record Detail 
(Appellate Courts, University, AHFC, Medicaid Services)"). 
98 See Plaintiff's S.J. Mot. 42-43. 
99 See STWM Opp. 5 (citing Exh. F) (demonstrating how Governor Dunleavy reacted to the 
public outcry over his line-item veto of the university system); STWM Opp. 51 (citing Exh. U) 
(showing that Governor Dunleavy corrected his mistaken Medicaid veto after being given 
another opportunity by the legislature). 
100 See Alaska Legislative Council v. Knowles, 21 P.3d 367, 371 (Alaska 2001)(citing Alaska 
Const. art. II,§§ 13, 15); Thomas v. Rosen, 569 P.2d 793, 795 (Alaska 1977). 
101 See Simpson v. Murkowski, 129 P.3d 435, 447 (Alaska 2006); Matanuska-Susitna 
Borough Sch. Dist. v. State, 931 P.2d 391, 405 (Alaska 1997) (Matthews, J., joined by 
Rabinowitz, J., concurring); see generally Alaska Const. art. VII, §§ 1, 4, 5. 
102 See Thomas, 569 P.2d at 794-97 (holding that a governor's line-item veto violated 
separation of powers). 
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• 
Governor Dunleavy reduced state agencies' budgets so much that this imperiled their 

functioning is ultimately a fact question to be resolved by voters. 103 

E. Medicaid veto 

Factual particularity: Plaintiffs application alleges that the Governor acted 

incompetently, lacked fitness, and neglected duties when he "mistakenly vetoed 

approximately $18 million more than he told the legislature in official communications 

he intended to strike. Uncorrected, the error would cause the state to lose over $40 million 

in additional federal Medicaid funds." 104 The State concedes this allegation is stated with 

sufficient particularity [State Opp. 53-57], likely because it is hard to argue lack of 

particularity when there were only two Medicaid vetoes, only one with a mistake, and the 

OMB Change Record Details are referenced in the recall application. 

STWM still argues that the application is "unduly vague" because it fails to 

"specify the line item it refers to." [STMW Opp. 52] STWM's argument serves to 

illustrate the problem with the particularity argument advanced by both STWM and the 

State; there will always be one more fact that could have have been included. It is clear 

this allegation "is not impermissibly vague" under Meiners. 105 

103 See Meiners v. Bering Strait Sch. Dist., 687 P.2d 287, 301 (Alaska 1984) ("Again, it is 
the responsibility of the voters to make their decision in light of the charges and rebuttals. It is 
not the role of the municipal clerk or Director of Elections to take the matter out of the voters' 
hands."). 
104 Exh. 1 to Plaintiffs S.J. Mot. 
105 Meiners, 687 P.2d at 302. 

Plaintiffs Reply in Support of Motion for Summary Judgment 
and Opp. to Defs' and Intervenor's Cross-Motions for Summary Judgment 
Recall Dunleavy v. State o_fAlaska, Division of Elections 
Case No. 3AN-19-10903CI 

Page 39 

000686

EXC 000228



Legal sufficiency: Conceding that "a series of mistakes indicating that an official 

is unqualified ... could rise to incompetence," the State and STWM's real argument is 

that as a matter of law no single mistake can ever establish cause under AS 15.45.510 

because "[e]veryone makes mistakes, after all." [State Opp. 55] But, as discussed above, 

there is no "one free pass" exception in the Alaska Constitution or recall statutes. 106 

Obviously there can be a mistake of such import or magnitude that the voters could find 

lack of fitness, neglect of duties, and incompetence, as those terms are commonly 

understood-such as a mistake jeopardizing $40 million dollars of federal Medicaid 

funds. 

Again returning to the unsupported assertion that the Governor has to cause harm 

for grounds to exist, the State and STWM rely heavily on the fact that the mistake was 

corrected by the legislature in special session, after the recall application was drafted and 

circulated to voters for signature. [State Opp. 54; STWM Opp. 53] Harm is not required 

by, or mentioned in, Alaska's recall statutes or case law-it is another fabrication 

manufactured by the State and STWM. 107 

V. CONCLUSION 

The Recall Opponents' efforts to ratchet up the standards applicable to Plaintiffs 

application must fail because they lack any legal basis and because they directly conflict 

106 

107 
See supra at page 29. 
See supra at 7 & n.13 discussing Coghill v. Rollins. 
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with the liberal construction mandate from the Alaska Supreme Court. For the reasons 

described in detail in Plaintiffs opening brief, the application states sufficient legal 

grounds of neglect of duties, incompetence, and lack of fitness. 

t:-
RESPECTFULLY SUBMITTED at Anchorage, Alaska this f / day of 

December 2019. 

HOLMES WEDDLE & BARCOTT, PC 

By:~ 
Jah~th 
Alaska Bar No. 9711068 
Scott M. Kendall 
Alaska Bar No. 0405019 
Samuel G. Gottstein 
Alaska Bar No. 1511099 

SUMMIT LAW GROUP 

Jeffrey M. Feldman 
Alaska Bar No. 7605029 
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Susan Orlansky 
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IN THE SUPERIOR COURT FOR THE STATE OF ALASKA 

Plaintiff, 
v. 

STATE OF ALASKA, DIVISION OF 
ELECTIONS, and GAIL FENUMIAI, 
DIRECTOR, ST A TE OF ALASKA, 
DIVISION OF ELECTIONS, 

Defendants. 

STAND TALL WITH MIKE, an 
independent expenditure group, 

Intervenor. 

Case No. 3AN-19-10903 CI 

PLAINTIFF'S OPPOSITION TO MOTIONS TO STRIKE°' 

,, 
'( 

This court should deny the Recall Opponents' motions to strike Plaintiffs exhibits 

and the portions of Plaintiffs summary judgment motion that refer to the exhibits. The 

State and STWM contend that their motions to strike are warranted by the requirement 

that this court determine the sufficiency of Plaintiffs recall application from the "four 

corners" of the recall application. 1 They are wrong. 

See generally State's Motion to Strike (Dec. 16, 2019) [hereinafter State Mot. Strike]; 
STWM's Motion to Strike (Dec. 16, 2019) [hereinafter STWM Mot. Strike]. 
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As discussed further in Plaintiffs reply in support of its summary judgment 

motion,2 Plaintiff agrees that this court should evaluate the "four corners" of the recall 

application when determining its legal sufficiency, and, contrary to the Recall Opponents' 

claims,3 Plaintiff is not asking this court to depart from that rule in proffering exhibits. 

The Recall Opponents' Motions to Strike are puzzling; Plaintiffs opening memorandum 

explicitly states that the exhibits are not offered to modify or supersede the words of the 

recall application, but only to provide context to help the court assess the legal issues 

presented.4 This comports with standard summary judgment motion practice, which 

commonly includes references to facts that are not material to the resolution of the motion, 

but are relevant. 5 

The exhibits submitted by the Plaintiff provide helpful context for this court, which 

may be less familiar with some of the Governor's actions than he is. The Governor's 

reasonable understanding of the grounds and his ability to respond to them direct this 

2 See Plaintiffs Reply in Support of Motion for Summary Judgment and Opposition to 
Defendants' and Intervenor's Cross-Motion for Summary Judgment at 3 (Dec. 31, 2019). 
3 STWM's Mot. Strike 4 (incorrectly characterizing Recall Dunleavy's exhibits as a 
"pages-long amendment of the application"). 
4 See Plaintiffs Motion for Summary Judgment at 2 n. l (Nov. 27, 2019) [hereinafter 
Plaintiffs S.J. Mot.] ("The affidavit and exhibits are submitted to provide context as to what the 
Governor understood was at issue in each allegation of the application."). 
5 It is also consistent with the Evidence Rule 201, which allows a court to take judicial 
notice of a "fact not subject to reasonable dispute in that it is either (1) generally known within 
this state or (2) capable of accurate and ready determination by resort to sources whose accuracy 
cannot reasonably be questioned." Alaska Evid. R. 20l(b). STWM submitted over a dozen 
exhibits and affidavits with its summary judgment motion. STWM's Summary Judgment 
Opposition and Cross-Motion at 1 n.l (Dec. 16, 2019) [hereinafter STWM Opp.]. 
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court's particularity analysis, so the court needs to understand what the Governor knows. 

This court should decline the invitation to analyze the recall application in a vacuum, 6 

and should deny the motions to strike. 

I. DISCUSSION 

Alaska Statute 15.45.500(2) requires that "the grounds for recall [be] described in 

particular in not more than 200 words." The Alaska Supreme Court confirmed in both 

Meiners v. Bering Strait School District and von Staujfenberg v. Committee for an Honest 

& Ethical School Board that the particularity requirement is effectively a notice pleading 

standard with "[t]he purpose of ... giv[ing] the officeholder a fair opportunity to defend 

his conduct .... "7 Thus, assuming all alleged facts to be true, and applying the Civil 

Rule 12 legal sufficiency standard ofreview, this court must consider whether a particular 

allegation "is not [so] impermissibly vague" that the official cannot respond. 8 

6 See STWM Mot. Strike 2 (seeking the deletion of "approximately 8,000 words, or 
between one-third and one-half of its over-length brief); State Mot. Strike 4 (requesting the 
deletion of dozens of footnotes and accompanying text); Exh. A to State's Opposition to 
Plaintiff's Motion for Summary Judgment and Cross Motion for Summary Judgment (Dec. 16, 
2019) (asking this court to delete support from nearly 40 pages of Recall Dunleavy's motion for 
summary judgment). 
7 Von Staujfenberg v. Comm. for an Honest & Ethical Sch. Bd., 903 P.2d 1055, 1060 
(Alaska 1995) (quoting Meiners v. Bering Strait Sch. Dist., 687 P.2d 287, 302 (Alaska 1984))). 
8 Meiners, 687 P.2d at 302. 
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A. The References To Certain Authorities And Documents Are Part Of 
Recall Dunleavy's 200-Word Recall Application. 

The Recall Opponents ask this court to strike all exhibits except Exhibits 1 through 

3.9 [State Mot. Strike 3; STWM Mot. Strike 6] Thus, while not expressly acknowledged 

in the motions, the Recall Opponents ask this court to strike exhibits that are expressly 

referenced in Plaintiffs recall application, including Exhibits 13, 14 and 16. 10 

Contained within the Plaintiffs 200-word statement of grounds and notice to the 

Governor are references to the following materials: 

References: AS 22.10.100; Art. IX, sec. 6 of the Alaska Constitution; AS 
39.52; AS 15.13, including .050, .090, .135, and .145; Legislative Council 
(31-LS1006); ch.1-2, FSSLA19; OMB Change Record Detail (Appellate 
Courts, University, AHFC, Medicaid Services). 11 

These references include: (1) the judicial appointment statute which Governor Dunleavy 

refused to follow; 12 (2) a constitutional provision 13 and statutes, 14 relating to Governor 

9 Exhibits 1 through 3 are the statement of grounds in Plaintiffs recall application, 
Attorney General Kevin Clarkson's opinion on Plaintiff's recall application, and the Division's 
letter denying certification. Exhs. 1-3 to Plaintiffs S.J. Mot. 
10 The State in its Opposition and Cross-Motion makes the conclusory statement that "the 
division did not consider any of the factual materials referenced at the bottom of the statement of 
grounds, because those materials would take the statement far in excess of the pern1itted 200 
words. And this Court may not consider them either." State Opp. 11 (citation omitted). 
11 See Exh. 1 to Plaintiffs S.J. Mot. 
12 AS 22.10.1 OO(a) (requiring the governor to appoint a superior court judge "within 45 days 
after receiving nominations from the judicial council" from a provided list of names). 
13 Alaska Const. art. IX, § 6 ("No ... appropriation of public money [shall be] made ... 
except for a public purpose."). 
14 AS 39.52.010-.965 (containing the Alaska Executive Branch Ethics Act); AS 15.13.050 
(requiring registration with the Alaska Public Offices Commission ("APOC") before making 
campaign-related expenditures); AS 15.13.090 (mandating "paid for by" information on 
communications); AS 15 .13 .13 5 (outlining additional reporting requirements for independent 
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Dunleavy's unlawful partisan mailers and electronic advertisements, along with a specific 

related legislative legal opinion; 15 (3) Governor Dunleavy's own explanation of his 

appellate court line-item veto; 16 (4) Governor Dunleavy's June 28, 2019 vetoes, 17 along 

with specific examples of their impacts on the health, education, and welfare of 

Alaskans; 18 and (5) Governor Dunleavy's actual mistaken veto of Medicaid funds, 19 and 

an explanation of his intended veto to show his error. 20 

Just as Plaintiff cannot add words to its statement, the Recall Opponents cannot 

disregard words that are expressly stated and included. These references were part of the 

notice given to the Governor, and the court properly considers the legal authorities and 

the documents they reference in determining whether the 200-word statement is 

impermissibly vague. Because Governor Dunleavy was explicitly provided these 

references, this court cannot ignore them and the motions to strike must at least be denied 

as to the referenced exhibits. 

expenditures for or against candidates); AS 15 .13 .145 (prohibiting the use of state funds "to 
influence the outcome of the election of a candidate to a state or municipal office"). 
15 See Exh. 13 to Plaintiff's S.J. Mot. (identifying itself as "Work Order No. 31-LS 1006"). 
16 See Exh. 14 to Plaintiff's S.J. Mot. 
17 Ch. 1-2, lSSLA 2019 (as amended). 
18 STATE OF ALASKA, OFFICE OF MGMT. & BUDGET, VETO CHANGE RECORD DETAILS at 60-
61, 121 (June 28, 2019) [hereinafter JUNE VETO CHANGE RECORD DETAILS], 
https://omb.alaska.gov/ombfiles/20 _ budget/FY20Enacted_cr_detail_ 6-28-19.pdf; STATE OF 
ALASKA, OFFICE OF MGMT. & BUDGET, MENTAL HEALTH CAPITAL APPROPRIATION VETO 
SUMMARY (June 28, 2019), 
https://omb.alaska.gov/ombfiles/20 _ budget/PDFs/MH_ Capital_ Veto_ Summary _6-28-19.pdf. 
19 See Exhibit 16 to Plaintiff's S.J. Mot. 
20 See JUNE VETO CHANGE RECORD DETAILS at 61. 
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B. The Exhibits Provide Context Helpful To Determine Whether The 
Application Gives Sufficient Notice To Governor Dunleavy. 

Recall Dunleavy's exhibits can be considered in two distinct categories. The first 

category of exhibits includes documents that were generated by Governor Dunleavy or 

his office. These exhibits include a letter from Governor Dunleavy to the Alaska Judicial 

Council ("the Council"),21 Governor Dunleavy's press releases,22 Governor Dunleavy's 

line-item vetoes from June and August 2019,23 documents from the Office of 

Management and Budget ("OMB") within the Governor's office about his line-item 

vetoes,24 Governor Dunleavy's Facebook digital advertisements and physical mailers 

created and paid for with State funds, 25 and an official communication from Governor 

Dunleavy's then-Press Secretary.26 Governor Dunleavy unquestionably has knowledge 

of these documents that he created; this court can consider the documents as confirmation 

that he reasonably understands the allegations made in the recall application. 

The second category of exhibits includes documents that did not originate from 

the Governor, but provide further context and establish the veracity of Recall Dunleavy's 

allegations. 27 These exhibits include publicly-available letters of intent filed by 

21 

22 

23 

24 

25 

26 

Exh. 5 to Plaintiffs S.J. Mot. 
Exhs. 4, 6 to Plaintiffs S.J. Mot. 
Exhs. 16-17 to Plaintiffs S.J. Mot. 
Exhs. 14, 18 to Plaintiffs S.J. Mot. 
Exhs. 7-9, 12 to Plaintiffs S.J. Mot. 
Exh. 11 to Plaintiffs S.J. Mot. 

27 Again, this court must assume that all of the factual allegations in the recall application 
are true. Meiners v. Bering Strait Sch. Dist., 687 P.2d 287, 300-01 n.18 (Alaska 1984). 
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candidates with the Alaska Public Offices Commission ("APOC"), 28 a sworn affidavit 

from a deputy director within the Governor's own Department of Health and Social 

Services,29 and a Legislative Affairs Agency memo explicitly referenced in Plaintiffs 

recall application. 30 

The exhibits are not offered as proof of the underlying allegations (even though in 

large part they certainly demonstrate such), because the court must assume all facts 

alleged in the application to be true. 31 Rather, all of these items are reasonably considered 

as context for what the Governor reasonably understands is at issue. 

Just as the Alaska Supreme Court did in von Staujfenberg, this court can consider 

information outside of the "four corners" of a recall petition in evaluating whether the 

petition is impermissibly vague on its face or alleges something is illegal when it is not.32 

The von Staujfenberg Court explained the context of the controversy giving rise to the 

recall petition, summarizing that "[t]hese events received much attention and caused 

28 Exh. 10 to Plaintiffs S.J. Mot. 
29 Exh. 15 to Plaintiffs S.J. Mot. 
30 Exh. 13 to Plaintiffs S.J. Mot. 
31 Von Staujfenberg v. Comm. for an Honest & Ethical Sch. Bd., 903 P.2d 1055, 1059-60 
(Alaska 1995) (citing Meiners, 687 P.2d at 300-01 n.18). 
32 903 P.2d at 1056-58. Arguably, van Stau.ffenberg can be read to allow outside 
information to supplement the four corners of the application, as is allowed in other jurisdictions. 
The Washington Supreme Court held that "an alleged factual insufficiency in a recall petition 
may be, in the judge's sound discretion, cured by consideration of supplemental documentation, 
so long as the elected official has sufficient actual notice to meaningfully respond to the factual 
allegations supported by the proffered supplementation." In re Recall of West, 121 P.3d 1190, 
1194 (Wash. 2005) (citing In re Recall of Kast, 31 P .3d 677, 681 (Wash. 2001 ); In re Recall of 
Anderson, 929 P.2d 410, 412 (Wash. 1997)). Recall Dunleavy is not arguing that this be done 
here, as such a cure is not needed. 
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considerable debate and discord in the Haines Borough."33 The Court also specifically 

considered and relied on public statements made by the recall petition's sponsors about 

the stated grounds, 34 as well as meeting minutes, 35 to bolster its ultimate decision that the 

recall petition was not legally sufficient. As the Georgia Supreme Court has noted, the 

particularity requirement "must necessarily vary in each case with the nature of the 

controversy and the community in which it arose," i.e., the context of each recall.36 

One example may be useful to illustrate more specifically how Plaintiff intends 

the exhibits to be used. Plaintiffs application alleges that "Governor Dunleavy violated 

Alaska law by refusing to appoint a judge to the Palmer Superior Court within 45 days of 

receiving nominations."37 This factual assertion, including the Governor's refusal, must 

be taken as true. 38 The Plaintiffs exhibits evidence what is meant by the allegation that 

Governor Dunleavy refused to appoint a judge, as distinct from a failure to timely make 

the appointment. It do so by providing the Governor's own words: "I will not be 

selecting a second candidate" to appoint to the Palmer Superior Court. 39 

33 Von Stauffenberg, 903 P.2d at 1057. 
34 Id. at 1057 n.4 ("Contrary to the allegations contained in the recall petition, several of the 
recall sponsors were quoted in the press as saying that the recall targets probably did not violate 
Alaska law."). 
35 Id. at 1056-57, 1060 & n.13. 
36 Phillips v. Hawthorne, 494 S.E.2d 656, 659 (Ga. 1998) ("The quantum and specificity of 
facts, i.e., the 'reasonable particularity' ... that will be needed to provide this 'proper 
notification' must necessarily vary in each case with the nature of the controversy and the 
community in which it arose." (citation omitted)). 
37 Exh. 1 to Plaintiffs S.J. Mot. (emphasis added). 
38 Von Stauffenberg, 903 P.2d at 1059-61. 
39 Exh. 5 to Plaintiffs S.J. Mot. (emphasis added). 
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Because Exhibit 5 and all the others provide context for this court to determine if 

the Plaintiff has satisfied the required notice-pleading standard in articulating grounds for 

recall, they appropriately are considered for that purpose. 

C. Citizens for Ethical Government v. State Is Distinguishable From This Case 
Because The Supplemental Materials In That Case Were Offered For The 
Purpose Of Superseding The Existing Grounds. 

The Recall Opponents rely on then-Judge Craig Stowers' oral decision in Citizens 

for Ethical Government v. State in arguing that no materials can be considered other than 

the grounds stated in the application.40 [State Mot. Strike 2; STWM Mot. Strike 4-5] The 

Recall Opponents misapprehend that case and the decision. In Citizens for Ethical 

Government, the recall application was legally insufficient because it failed to allege any 

illegal or improper actions by the official.41 The recall proponents offered additional 

materials, essentially to supplement the recall application and supply missing facts to 

show illegal conduct. Judge Stowers properly declined to use the supplemental materials 

for that specific purpose.42 

Recall Dunleavy does not seek to rewrite its recall application because, unlike the 

application in Citizens for Ethical Government, Recall Dunleavy has articulated multiple 

40 See Citizens.for Ethical Gov't v. State, Transcript of Record, 3AN-05-12133CI, at 4 
(Alaska Super. Jan. 4, 2006) ("I have not reached my decision with reference to any of the 
extraneous information that's been provided by any of the parties.") (Appendix C). 
41 Citizens.for Ethical Gov't, Transcript of Record, 3AN-05-12133CI, at 16-18 (Appendix 
C). 
42 Id. (Appendix C). 
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' ' . 

• '1 .. •· 

legally sufficient grounds.43 Further, Plaintiffs exhibits are not provided to change or 

supplement the actual petition language, but only to provide background, and to show 

that Governor Dunleavy has sufficient notice to defend himself against the allegations.44 

II. CONCLUSION 

Given the limited purpose for which the exhibits are offered, and given that the 

authenticity of the documents is unchallenged, the Motions to Strike are utterly bereft of 

any legal or logical basis. This court should deny the motions to strike and consider the 

exhibits for the reasons offered. 

·~1~ 
Dated at Anchorage, Alaska this ./ day of December 2019. 

43 

44 
See Exh. 1 to Plaintiffs S.J. Mot. 
See Plaintiffs S.J. Mot. 
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IN THE SUPERIOR COURT FOR THE STATE OF ALASKA 
THIRD JUDICIAL DISTRICT AT ANCHORAGE 'ft~ 

RECALL DUNLEAVY, an 
unincorporated association, , 

Plaintiff, 
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STA TE of ALASKA, DIVISION OF 
ELECTIONS, and GAIL FENUMIAI, 
DIRECTOR, ST ATE OF ALASKA 
DIVISION OF ELECTIONS, 

) 
) 
) 
) 
) 
) 
) 

Case No. 3AN-19-10903 CI 

Defendants, 

~~~~~~~~~~~~~~~) 
STAND TALL WITH MIKE, an 
independent expenditure group, 

) 
) 
) 

Intervenor. ) 
~~~~~~~~~~~~~~ 

¥''0 
DEFENDANTS' REPLY IN SUPPORT OF CROSS MOTION 

FOR SUMMARY JUDGMENT 

I. INTRODUCTION 

This case turns on this Court's answer to three questions: first, may a recall 

committee make an end-run around the 200-word limit for a statement of grounds by the 

simple expedient of including references to other documents with additional text? 

Second, is a statement of grounds required only to give a targeted official notice of the 

basis for recall rather than to allow review of the sufficiency of the application by the 

Division of Elections and the court and to permit voters to decide whether to vote for or 

against recall? And third, are Recall Dunleavy's vague, broad definitions of the grounds 

for recall and the particularity requirement consistent with Alaska's "middle-ground," 
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• 
"for-cause" recall system? Because the answer to each of these questions is "no," the 

Director of the Division of Elections, ("the Division") properly declined to certify the 

recall application, and this Court should affirm that decision and grant summary 

judgment to the Division. 

II. ARGUMENT 

A. General principles and legal framework of recall in Alaska. 

In its opening brief, the Division outlined four major principles of Alaska's recall 

scheme. The committee's objections to these principles demonstrate its fundamental 

misconception of that scheme. 

Although the committee declares that it agrees that this Court's review is limited 

to the four comers of the application, in fact, its view of what constitutes the four 

comers is so expansive as to render that limitation meaningless and ignores the statutory 

framework completely. 

The committee also maintains that a statement of grounds need only give notice 

of the basis for recall to the targeted official-here Governor Dunleavy. 1 This myopic 

view overlooks critical participants in Alaska's recall process. It is not enough that a 

targeted official might understand or be able to decipher allegations that are not stated 

with particularity. As the statutes and the cases make clear, the Division, the court, and 

the voters play central roles in Alaska's recall process, and the allegations must be clear 

and specific enough to be evaluated by them. 

Plaintiffs Reply & Opp. at 4. 
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If the committee were correct that the 200-word statement need only make sense 

to the recall target, Alaska's recall process would essentially be a no-cause system 

because it would lack any way to enforce the requirement that recall be based on the 

statutory criteria. But this is not Alaska's recall scheme. In reality, Alaska has a for-

cause recall scheme that depends on the meaningful participation of: ( 1) the Division of 

Elections, which must review and certify the application; (2) the courts that review the 

Division's decision; (3) the targeted official, who has a right to a meaningful 

opportunity to respond to the committee's allegations, and (4) the voters-the ultimate 

recall decision makers-who must be able to understand the grounds provided for recall 

based solely on the statement, and weigh that against the official's rebuttal. But under 

the committee's view of the scheme, no one, other than possibly the targeted official, 

need be able to tell whether the recall committee's allegations are sufficient to meet the 

statutory criteria; recall proposals would be placed on the ballot without this 

determination and voters would make a recall decision based on some unknown 

criteria-most likely upon the impermissible grounds of policy disagreements. 

The committee's arguments for a liberal construction of the particularity 

requirement suffer from the same malady. If the particularity requirement were so 

liberally construed that the participants in the process could not determine whether the 

statement establishes a primafacie case for recall, then recall sponsors could pursue and 

force a vote on a no-cause recall, the very form of recall that Alaska's constitutional 

delegates rejected. 

The committee's position is both legally incorrect and practically unworkable. 
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Alaska statutes, caselaw, and a basic understanding of elections all demonstrate that a 

committee's statement of allegations must be particular enough both to be understood 

by the Division, voters, and the court, and to give the targeted official a meaningful 

opportunity to respond in 200 words. 

1. A recall application must state the grounds for recall in no 
more than 200 words. 

Although ostensibly agreeing that "this court's legal review is limited to the four 

comers of the application,"2 the committee nevertheless argues that this Court must 

consider the contents of documents referenced in the final paragraph of the statement of 

grounds,3 which reads: 

References: AS 22.10.100; Art. IX, sec. 6 of Alaska Constitution; 
AS 39.52; AS 15.13, including .050, .090, .135, and .145; 
Legislative Council (31-LS 1006); ch.1-2, FSSLAl 9; OMB Change 
Record Detail (Appellate Courts, University, AHFC, Medicaid 
Services).4 

In the committee's view, "[b]ecause Governor Dunleavy was explicitly provided 

these references, this court cannot ignore them,"5 and the committee relies heavily on 

the contents of the referenced documents in its defense of the factual sufficiency of 

Paragraph 3 of the statement.6 

2 Plaintiffs Reply & Opp. at 3. 
3 Id. at 12; Opp. to Mot. to Strike at 4-5. 
4 See Affidavit of Scott M. Kendall ("Kendall Affidavit"), Exhibit 1 at 1, attached 
to the committee's Motion for Summary Judgment. 
5 Plaintiffs Reply & Opp. at 13. 
6 Id. at 34 ("[T]ogether the text of Paragraph 3 and the references point to one 
specific line-item veto. They leave no reasonable doubt for the Governor precisely what 
conduct is at issue."} 
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But as explained further below, the committee has fundamentally misconstrued 

the purpose of the statement of grounds and the issues before this Court. The question is 

not what the targeted official reasonably understands, but whether the statement 

describes the alleged "grounds for recall with particularity in not more than 200 

words."7 And although the committee is right that the reference paragraph is part of the 

200 words of the application, the materials referenced-Le. the text of the statutes, the 

legal memo, and the OMB Change Record Detail-are not. Of course, the committee 

was not required to identify the specific statutes that it claims the governor has 

violated,8 so the fact that the text of the statutes is not part of the application does not 

affect this Court's analysis. But mere citation of the other, factual materials does not 

somehow encompass their contents within the 200 words of the application. Including 

the referenced materials expands the word count to well over 1500 words.9 

Contrary to the committee's arguments, recall sponsors cannot evade the 

statutory 200-word limit for the statement of grounds simply by citing documents that 

contain additional factual information. If that were permitted, the word limit would be 

meaningless. This court should not sanction such a transparent end-run around the plain 

requirements of the statute, both because it improperly tips toward recall sponsors the 

7 AS 15.4.500(2). 
8 

9 

Meiners v. Bering Strait School Dist., 687 P.2d 287, 301(Alaska1984). 

Given the nature of the budget documents, a precise word count is difficult. 
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balance created by the recall statutes 10 and because it thwarts evaluation of the adequacy 

of the grounds by the Division, the courts, and the voters. 

2. The Division of Elections must be able to determine from the 
200-word statement whether the facts alleged meet the 
statutory criteria for recall. 

In its Cross-Motion, the Division pointed out that the statement of grounds must 

be particular enough to be understood by the Division, which reviews it. The committee 

claims that this argument has "no support in the relevant statutes or caselaw." 11 

Contrary to this surprising claim, the Division's position is supported by statutes and 

caselaw and is crucial to a for-cause recall system. 

Although the electorate ultimately decides whether to approve or disapprove 

recall, the voters do not determine whether the allegations are sufficient to meet 

Alaska's for-cause criteria for recall. The Division makes this analysis, and thus 

determines whether the recall can move forward. Under AS 15.45.540, the Division 

reviews the recall application and decides whether to certify it. One basis for denying 

certification is that the application is not "substantially in proper form." 12 The petition is 

in proper form if it both describes the grounds for recall with sufficient particularity and 

10 See Meiners, 687 P.2d at 298 n.7 (noting the "balance properly made in the recall 
statutes ... "); see also, AS 15 .45 .680 (providing for display of 200-word statement of 
grounds and 200-word rebuttal in polling places on election day). 
11 Plaintiffs Reply & Opp. At 13 (emphasis in original). 
12 AS 15.45.550(1). 
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ifthe alleged facts make aprimafacie case for the cited ground for recall. 13 That the 

Division makes this determination based on the 200-word application is clearly set out 

in statute and is supported by caselaw. 14 

In reviewing this determination by the Division, the Court performs the same 

analysis, based on the same 200-word statement. 15 

Neither the Division nor the Court can make this determination without 

particular facts provided within the four comers of the statement. The statement must be 

sufficiently specific so that the Division can independently understand the allegations. 

The Division does not know what the targeted official knows and must rely on the 

statement. The Division's mission is to supervise the administration of all state and 

some municipal elections, 16 and Division employees are subject to certain limitations on 

political activities to maintain "the nonpartisan nature, integrity, credibility, and 

impartiality of the administration of elections."17 The Division does not track or 

13 von Staujfenberg v. Committee for Honest and Ethical Sch. Bd., 903 P.2d 1055, 
1059-60 (Alaska 1995); see also, Citizens for Ethical Government v. State, 3AN-05-
12133CI (Alaska Super. Jan. 4, 2006) (Stowers, J.) at 75 ('"The director shall deny 
certification upon determining that the application is not substantially in the required 
form,' ... and 'in the required form' goes to the question of whether or not under the 
language in law set out by the Alaska Supreme Court in the Meiners case and also in the 
von Staujfenberg case, ... there are sufficient facts alleged with particularity pertaining 
to the recall target's conduct as a legislator that then would make out a prima facie case 
indicating that either a lack of fitness is demonstrated or corruption is demonstrated."). 
14 AS 15.45.500, .540 and .550; Citizens for Ethical Government v. State, 3AN-05-
12133CI at 75. 
15 

16 

17 

See AS 15.45.720; Citizens for Ethical Government, 3AN-05-12133CI at 9. 

AS 15.10.105(a). 

AS 15.10.105(b). 
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investigate the actions of elected officials, and any suggestion that it should would 

contradict its purpose and impair its impartial role. 

In addition, the Division focuses on the 200-word statement because its mission 

of supervising elections includes facilitating fairness, simplicity, and clarity in voting 

procedures. 18 As described below, the voters must be able to rely on this statement of 

grounds, which appears both in the petition booklets 19 and at the polling place,20 and the 

Division's role includes assuring that the statement sufficiently informs the voters. This 

is analogous to the Division's duty to assure that the summary of a ballot measure is 

"complete enough to convey an intelligible idea of the scope and import of the proposed 

law,"21 as generally "the people have a right to a fair and accurate summary of issues on 

which they are being asked to express their will."22 The duty to assure fairness and 

accuracy for voters falls upon the Division. 23 

For these reasons, the 200-word statement must, within its four comers, describe 

18 See, e.g., AS 15.15.030 ("The director shall prepare all official ballots to 
facilitate fairness, simplicity, and clarity in the voting procedure, to reflect most 
accurately the intent of the voter, and to expedite the administration of elections."). 
19 AS 15.45.560(a)(2). 
20 AS 15.45.680. 
21 Burgess v. Alaska Lieutenant Governor Terry Miller, 654 P.2d 273, 275 (Alaska 
1982) (quoting In re Second Initiated Constitutional Amendment Respecting the Rights : 
of the Public to Uninterrupted Service by Public Employees of 1980 613 P.2d 867, 869 
(Colo. 1980)). 
22 Faipeas v. Municipality of Anchorage, 860 P.2d 1214, 1120 (Alaska 1993). 
23 See, e.g., AS 15.45.180(a) (providing that the ballot shall contain "a true and 
impartial summary of [an initiative.]"); AS 15.45.4 lO(a) (providing that a ballot shall 
contain "a true and impartial summary of [a referendum]"); AS 15.50.020 (providing 
that a proposed constitutional amendment shall "give a true and impartial summary of 
the amendment proposed."). 
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the reasons for recall with enough particularity so that the Division can tell whether it 

makes a prima facie case for the cited grounds. The committee completely fails to 

acknowledge that the Division has any part in the recall process. 

3. The statement must be particular enough to give the targeted 
official a fair and meaningful opportunity to respond. 

The committee also denies that the targeted elected official is entitled to any 

level of due process in Alaska's for-cause recall scheme, claiming that this position "has 

no basis in Alaska law."24 The Division did in fact cite authority for this position-the 

Alaska Supreme Court's clear holding public employees subject only to for-cause 

termination have a property interest in continued employment25-and the committee 

makes no legal argument to the contrary. And Alaska has a statute that provides for a 

200-word rebuttal by the official, to be posted in the polling place along with the stated 

grounds for recall. 26 The Division argued that unless the committee's statement is 

particular enough for voters to understand what the official is alleged to have done and 

why that allegation falls within a permitted ground for recall, the official will not be 

able to meaningfully respond in only 200 words and thus will be denied due process.27 

Because Alaska's recall laws require cause, elected officials in Alaska clearly are 

entitled to a meaningful opportunity to be heard, consistent with due process. But even 

24 Plaintiffs Reply & Opp. at 4. 
25 See Division's Opp. & X-Mot. at 14-15 (citing City of North Pole v. Zabek, 934 
P.2d 1292, 1297 (Alaska 1997)). 
26 

27 

AS 15.45.680. 

Division's Opp. & X-Mot. at 14-17. 
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if the committee does not agree, it surely cannot mean to argue that the official's chance 

for rebuttal need not be fair or meaningful. Yet the committee does not even 

acknowledge the existence of the official's right to respond, asserting that "[ e ]lected 

officials are entitled to that notice [i.e., the committee's statement of grounds] ... no 

more and no less."28 Failing to even acknowledge the existence of the official's right to 

respond, the committee also fails to acknowledge or respond to the Division's argument 

that the official will not have a fair chance to respond if, in 200 words, the rebuttal must 

both attempt to explain the allegations and then respond to them. 

The Alaska Supreme Court has not been so silent on this issue. That court has 

indicated that the particularity requirement is intended to give an official a meaningful 

opportunity to respond. 29 When considering whether flawed grounds should be stricken 

from petition booklets if other alleged grounds are found to be sufficient, the court 

determined that the insufficient allegations should not appear because that "might force 

the target official to expend most of his 200 words of rebuttal fending off charges, 

which although legally insufficient for recall, he fears might gamer the voters' 

attention."30 The dangers of this "are apparent," the court said: "[it] invites abuse."31 

Similarly, allowing a statement of grounds that does not clearly indicate what the 

targeted official is alleged to have done and how it meets the statutory criteria for recall 

28 

29 

30 

31 

Plaintiffs Reply & Opp. at 4. 

Meiners, 687 P.2d at 302. 

Id. 

Id. 
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will unfairly hinder the official's ability to respond and will invite the kind of 

nonspecific insinuations that some of the committee's allegations make in this case. 

In addition to the supreme court, the superior court has also found that-

regardless of due process-the statement of grounds must be particular enough to give 

the targeted official a meaningful chance to respond. 32 Therefore, whether based on due 

process or simply on the fair process required by the statute, the committee's grounds 

must be stated with particularity within the four comers of the 200-word statement so 

that the targeted official can meaningfully respond. 

4. Under Alaska's recall scheme, voters must be able to 
understand the bases and grounds for recall. 

Remarkably, the committee denies that the particularity requirement is intended 

to provide voters with an understanding of the grounds for recall, asserting that the 

Division has cited no law for this "and simply makes it up from whole cloth."33 

But the law that supports this is found in both statutes and caselaw. And more 

fundamentally, the committee's position ignores the role of the voters, indicates a lack 

of understanding of how Alaska's recall process works, and suggests that the committee 

believes, contrary to Alaska's constitutional history, that Alaska has no-cause recall. 

The voters are the heart of the recall process. The statement of grounds must be 

particular and must state a claim for one of the recall grounds within its four comers 

32 Coghill v. Rollins, 4FA-92-l 728CI (Alaska Super., Sept. 14, 1993) (Savell, J.) at 
23 ("These charges do not set forth particular facts ... which would permit the official 
to offer a meaningful response justifying his conduct."). 
33 Plaintiffs Reply & Opp. at 5. 

Recall Dunleavy v. SOA, Div. of Elections, et al. 
Reply ISO Cross Motion for Summary Judgment 

Case No. 3AN-19-10903 Cl 
Page 11 of36 

000585

EXC 000251



• • 
largely so that voters can determine whether the proposed recall should appear on the 

ballot and how to vote on it. The statement of grounds explains the reason for the recall 

effort, and it-along with the official's rebuttal-may be all that the voters see. 

In reviewing the statement of grounds, the Division determines whether it is 

legally sufficient to go to the voters. 34 If it is, the Division prints the statement of 

grounds in petition booklets for voters to sign if they agree that recall should appear on 

the ballot. 35 If, as the committee suggests, voters do not need to understand these 

grounds in isolation, within the four corners of the 200-word statement, then why does 

Alaska's law mandate that the grounds be printed in the booklets? What purpose would 

that serve if only the targeted official must understand the statement of grounds? 

If a sufficient number of voters sign the booklets, then the recall grounds-in 

isolation, within the four corners of the 200-word statement-are posted at each polling 

place "in a conspicuous place" for the voters to see when they come to vote. 36 If voters 

do not need to understand what the allegations are and why they amount to neglect, 

corruption, lack of fitness, or incompetence, then why does Alaska law require them to 

be posted at all polling places? What purpose would that serve if the statement is meant 

only to provide notice to the targeted official? 

The answer is clear. In the booklets and on the wall at the polling place, the 

statement of grounds provides voters with the information they need to cast their votes. 

34 

35 

36 

AS 15.45.540. 

AS l 5.45.560(a)(2). 

AS 15.45.680. 
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The statement of grounds is like the summaries of initiatives, referenda, and proposed 

constitutional amendments that appear on Alaska's ballot; they are all intended to 

inform voters in a clear, concise manner of the important issues they must decide. 

As with initiatives, referenda, and constitutional amendments, the recall process 

does not assume that voters will be exposed to information about the issues in other 

ways. The summaries for these proposals and the statement of grounds for recall 

provide a minimum amount of infonnation that each voter can easily access when 

making a decision to sign a booklet or vote at the polls. 

This important function requires allegations that are particular enough for voters 

to understand what the official has allegedly done. The superior court recognized this 

function in Coghill when it rejected one allegation in the statement of grounds because 

it did not "set forth particular facts upon which voters can conclude that Coghill is unfit 

for office,"37 and another because it provided "insufficient facts to ... permit the voters 

to determine the truth of the charge."38 Without this particularity, voters by necessity 

would decide a recall election based on something other than the facts and the statutory 

criteria, essentially defaulting to a no-cause recall system. 

37 

38 

5. Notice pleading is not applicable to recall applications; the only 
part of Civil Rule 12 that applies is the principle that facts 
allegations are assumed to be true. 

Ignoring these compelling reasons for requiring meaningful particularity in the 

Coghill, 4FA-92-1728CI at 23. 

Id. at 24. 
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statement of grounds, the committee argues that under Meiners and van Stauffenberg, 

"the particularity requirement is effectively a notice-pleading standard with the specific 

'purpose of ... giv[ing] the officeholder a fair opportunity to defend his conduct .... "'39 

The committee argues further that "[t]hus, assuming all alleged facts to be true, and 

applying the Civil Rule 12 legal sufficiency standard of review, this court must consider 

whether a particular allegation 'is not [so] impermissibly vague' that the official 

targeted for recall cannot respond. "40 

But the "notice-pleading standard" is not referred to anywhere in those cases and 

the committee has deleted key words from its quotation from Meiners-words that 

establish that the purpose of the particularity requirement is not to give notice to the 

officeholder, but to give him "a fair opportunity to defend his conduct in a rebuttal 

limited to 200 words."41 This Court should review and apply the ruling of Meiners 

based upon the Supreme Court's actual words, not the committee's truncated and 

distorted version of those words. 

Nor is the concept of "notice pleading" appropriate in the recall process. "Notice 

pleading" is a "lenient" standard and the Alaska Supreme Court has "not construed 

[Civil Rule 8(a)] to require details of evidence that a claimant will offer to establish a 

claim; to the contrary, [it has] emphasized that the rule is satisfied by a brief statement 

that 'give[ s] the defendant fair notice of the claim and the grounds upon which it 

39 

40 

41 

Plaintiffs Reply & Opp. at 11 (quoting van Stauffenberg, 903 P.2d at 1060). 

Plaintiffs Reply & Opp. at 11 (quoting Meiners, 687 P.2d at 302). 

Meiners, 687 P.2d at 302. 
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rests. '"42 This makes sense in a litigation context, where a complaint may be liberally 

construed in favor of the plaintiff because the defendant will be able to explore the 

precise nature of the plaintiffs claims and evidence in the course of discovery, motion 

practice, and trial. In other words, a claimant need not include "details of evidence" in 

the complaint because that evidence will later be offered to establish the claim. 

But in the recall process there is no discovery, motion practice, or trial. If the 

statement of grounds does not identify the salient facts demonstrating that the targeted 

official's conduct meets one or more grounds for recall-i.e. "the details of evidence 

that ... establish a claim"-not only is the official hamstrung in his ability to defend his 

conduct, but the Division and a reviewing court cannot determine if a primafacie case 

exists for recall and voters will lack the facts they need to make an informed decision. 

Although the committee invites this Court to apply the legal standards of Alaska 

Civil Rule l 2(b )( 6) to its application, the Alaska Supreme Court has not done this. It has 

only applied the rule that all facts are assumed to be true. Thus, in van Stauffenberg the 

Court declared that it would "take the facts alleged in the first and fourth paragraphs as 

true and determine whether such facts constitute a prima facie showing of misconduct 

in office or failure to perform prescribed duties."43 The Court thus expressly relied only 

on facts alleged in the statement. 

Under Civil Rule 12(b)(6), a "complaint should not be dismissed ... unless it 

42 

43 

Bigley v. Alaska Psychiatric Institute, 208 P.3d 168, 181(Alaska2009). 

van Stauffenberg, 903 P.2d at 1059-60. 
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appears beyond doubt that the plaintiff can prove no set of facts in support of his claim 

which would entitle him to relief."44 In van Stauffenberg, the Court did not apply this 

plaintiff-friendly standard and instead found the alleged facts insufficient to establish 

grounds for recall because "the allegations fail to state why entering into executive 

session was violative of Alaska law."45 

Because the recall process has almost nothing in common with civil litigation, 

the Civil Rules cannot be applied to recall in the way the committee desires. Alaska 

courts assume the truth of the factual allegations in a recall application for the same 

reason that the Division does in its review-the statutory process simply does not 

contemplate fact-finding either by the Division or the courts. And precisely because 

recall has no litigation process to refine and develop the evidence and the claims, a 

recall application's statement of grounds must include sufficient factual allegations and 

explanation for the Division, the Court, and the voters to determine whether the grounds 

for recall have been established. The statement of grounds must stand on its own. 

This requires both allegations of fact and some indication of why those facts, if 

true, constitute one of the statutory grounds for recall. This is expressly required in the 

Alaska Supreme Court's demand that an application establish "a primafacie showing" 

44 

45 

Guerrero v. Alaska Housing Finance Corp., 6 P.3d 250, 253-54 (Alaska 2000). 

van Stauffenberg, 903 P.2d at 1060. 
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of one or more of the grounds for recall.46 

6. Alaska's recall statutes are liberally construed to avoid 
artificial technical hurdles to voters, but in a way that is 
consistent with Alaska's middle-ground recall process. 

The committee correctly asserts that Alaska's recall statutes, like its initiative and 

referendum statutes, are liberally construed so that voters "can vote and express their 

will" without "artificial technical hurdles [that] are unnecessarily created by the 

judiciary as parts of the process prescribed by statute."47 In practice, courts have applied 

this principle to decline to require that a statement of grounds cite specific statutes48 and 

to give a "common sense" meaning to the statutory criteria for recall. 49 

What courts have not done in practice, however, is to use this principle to move 

Alaska's recall law from a middle-ground scheme to a liberal no-cause scheme, which is 

how the committee applies it. In expressing the "liberal construction" principle, the 

Supreme Court was explaining that Alaska's recall laws fall into the middle of the 

spectrum, which ranges from no-cause, purely political recall laws on the liberal end of 

the spectrum, to strict recall laws that resolve all doubts against recall, on the strict end 

of the spectrum. 50 The court was indicating that it would not "interpret [Alaska's] 

46 van Staujfenberg, 903 P.2d at 1060. Although it would likely be sufficient to 
establish a primafacie case of corruption to allege that an officeholder had taken a 
bribe, the more amorphous grounds the committee asserts here-lack of fitness, neglect 
of duties, and incompetence-require the application at least to connect the dots. 
47 Plaintiffs Reply & Opp at 5; Meiners, 687 P.2d at 296 (quoting in part Boucher 
v. Engstrom, 528 P.2d 456, 462 (Alaska 1974)). 
48 

49 

50 

Meiners, 687 P.2d at 301. 

Coghill, 4FA-92-l 728CI at 20. 

Meiners, 687 P.2d at 294. 
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statutes in so strict a manner" as to "virtually negate the recall process for citizens of 

small communities and school districts in rural Alaska."51 

The Supreme Court was not disavowing Alaska's solidly middle-ground laws, 

nor has it or any superior court applied the liberal-construction rule in the way the 

committee suggests. "To liberally construe the statutes governing the exercise of the 

power to recall is not to ignore entirely the requirements of those statutes,"52 and 

requiring a statement of grounds to be particular enough to determine whether its 

allegations meet any of the for-cause criteria that anchor Alaska's recall system is not an 

"artificial technical hurdle[]." Alaska has a for-cause recall scheme, and the Supreme 

Court has interpreted the laws-in both Meiners and von Stauffenberg-to respect the 

need to show that the alleged grounds fall within the statute. For example, in von 

Stauffenberg, the Supreme Court reversed a decision in which the superior court had-

based on the directive that "the recall statutes are to be 'liberally construed"'-found 

that two of the four recall grounds were sufficiently stated. 53 And the Court held that the 

grounds were not sufficiently stated, without ever mentioning a need to liberally 

construe the committee's statement of grounds or anything else.54 

Nevertheless, the committee's liberal-construction arguments consistently 

51 Id. at 295-96. 
52 Hazelwoodv. Saul, 619 P.2d 499, 501(Colo.1980); see also Quigley v. Lebsack, 
362 N.W.2d 31, 33 (Neb. 1985) (same); State ex rel. Palmer v. Hart, 655 P.2d 965, 968 
(Mont. 1982) (same). 
53 von Stauffenberg, 903 P.2d at 1058. 
54 von Stauffenberg, 903 P.2d at 1059-61. 
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advocate a recall scheme that perches on the liberal end of the spectrum. These 

arguments include its interpretation of the statutory criteria, which is so broad that the 

criteria are stripped of substance and contribute little to the idea of "cause. "55 In fact, the 

committee's arguments would strip the word 'cause' of all meaning, ushering in a pure 

no-cause political recall process. The committee also argues that the Court should 

liberally construe the statute's requirement that the recall allegations be described "in 

particular,"56 but this argument cannot be reconciled with Alaska's requirement that 

recall be based on specific statutory grounds. Under Alaska's recall scheme, allegations 

must be stated with sufficient particularity that (I) the Division and the courts can 

determine whether they establish any of the statutory grounds; (2) the targeted official 

can fairly respond in 200 words; and (3) the voters can understand the allegations.57 

Without a statement made with particularity, neither the division, the courts, nor 

the voters could determine whether the allegations meet the statutory requirements, and 

the committee would have the no-cause recall scheme it envisions. As then-Judge 

Stowers stated, "[r]ecall advocates must allege more than mere conclusory statements or 

arguments, otherwise our recall process drifts to the end of the spectrum where simple 

disagreement with an officeholder's positions on questions of policy becomes sufficient 

ground in and of themselves. "58 And if the committee were correct that its statement of 

55 

56 

57 

58 

See section II.B., infra. 
Plaintiffs Reply & Opp. at 10 (referring to AS 15.45.500(2). 

See section II.A., supra. 
Citizens for Ethical Government, 3AN-05- l 2 l 33CI at 82. 
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grounds must necessarily be "liberally construed in favor of the voters,"59 then Alaska 

would have a very different recall scheme. It would have a system in w~ich "all doubts 

are resolved in favor of placing the recall question before the voters,"60 but the Supreme 

Court cited that principle in describing recall schemes at the liberal end of the spectrum, 

in order to distinguish them from Alaska's middle-ground system. 61 

In the same vein, the committee mischaracterizes the Division's arguments, 

apparently to portray them as sitting squarely on the strict end of the spectrum. They 

claim for example that the Division argued that the constitutional delegates meant "to 

make recall difficult,"62 when the Division merely argued that the delegates rejected a 

no-cause and a low-bar recall system, consistent with a middle-ground approach.63 The 

committee claims that the Division argued that the delegates "mandated" that the State 

must suffer specific harm to meet recall criteria, 64 but the Division merely argued that 

the delegates rejected a proposal that would allow technical violations of the law to 

support recall. 65 The committee claims that the Division argued that the legislature 

intended to "establish a high bar" for recall and to "make it difficult to force an official 

to face a recall election,"66 when the Division merely argued that the legislature's 

59 

60 

61 

62 

63 

64 

65 

66 

Plaintiffs Reply & Opp. at 4. 

Meiners, 687 P.2d at 294. 

Id. 

Plaintiffs Reply & Opp. at 6. 

Division's Opp. & X-Mot. at 34-38. 

Plaintiffs Reply & Opp. at 7. 

Division's Opp. & X-Mot. at 36-37. 

Plaintiffs Reply & Opp. at 8. 
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grounds and process should he interpreted to at least exceed a low bar, as the delegates 

intended. 67 And the committee claims that the Division argued that "every relevant fact 

must be included" in the statement of grounds, 68 when the Division merely argued that 

the facts must be sufficient to support one of the statutory criteria, as Alaska's cases 

clearly require and as any for-cause recall scheme must. 69 

The kind of liberal construction that the committee advocates would skew 

Alaska's recall laws very close to a no-cause recall system. That is not what the 

delegates envisioned, not what the legislature intended, and not what Alaska's courts 

have allowed. All the legal authorities indicate both that Alaska law has criteria that 

condition recall on a meaningful level of specified misconduct or inability, and that 

recall advocates must base their recall effort on a 200-word statement of factual 

allegations that support at least one of these criteria. 

B. Defining the grounds. 

Although the parties offer divergent possible definitions for the three grounds at 

issue in this case, the committee's arguments reveal a more important question: how 

rigorously should this Court apply whatever definitions it uses? The committee argues 

for a liberal construction of both the statutory criteria-producing broad, amorphous, 

and overlapping definitions-and of the words of the application itself-ignoring the 

lack of factual specificity and explanation as to why alleged facts meet the statutory 

67 

68 

69 

Division's Opp. & X-Mot. at. 12-13. 

Plaintiffs Reply & Opp. at 14. 

Division's Opp. & X-Mot. at 19-23. 
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grounds. 

But a liberal construction of the statutory criteria must not rob the grounds of any 

real meaning. The Alaska Supreme Court has characterized as falling on the no-cause 

end of the spectrum "states that have enacted statutory grounds for recall" where "these 

grounds have been interpreted so broadly that virtually any ground having a relationship 

to the officer's duties may be sufficient."70 The court contrasted these states with 

Alaska's middle-of-the-spectrum laws. 71 Thus, it is clear that Alaska's statutory criteria 

cannot be so loosely interpreted that any official who has pursued unpopular policies 

could be subjected to recall. And the broader and more amorphous the definition used, 

the more essential it is that the statement of grounds indicates why the facts alleged meet 

the stated grounds. 

In its cross-motion the Division argued that there must be some threshold 

requirement for the seriousness of the conduct alleged-some harm or consequence-in 

order to honor the Alaska Supreme Court's determination that Alaska's recall scheme 

occupies a "middle ground" between the strict end of the spectrum where rules are 

strictly enforced and doubts are resolved in favor of the officeholder and the liberal end 

of the spectrum where officials can be subject to recall for purely political reasons. 72 In 

response, the committee argues that there is no authority for the suggestion that the 

70 Meiners at 294 n.5 (citing Danielson v. Faymonville, 435 P.2d 963, 966-67 
(Wash. 1967)). 
71 Id. at 294. 
72 Division's Opp. & X-Mot. at 13. 
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words "neglect" and "incompetence" inherently imply harm and negative 

consequences.73 But even if the Court agrees with the committee about this-which it 

should not-adopting its standardless definitions will, in effect, produce a de facto 

political recall system that is plainly inconsistent with the constitutional history and 

Alaska Supreme Court precedent. As a result, the Court should construe the recall 

grounds to require allegations of misconduct, neglect, or incompetence with some 

demonstrable impact, so as to prevent purely political recall and respect Alaska's 

middle ground recall process. 

Relatedly, the statement of grounds should also be required-where necessary-

to explain why the alleged facts constitute grounds for recall. Contrary to the 

committee's apparent assumption, the connection between alleged facts and specific 

grounds for recall are not always apparent on the face of an allegation. This is especially 

true if the definitions of the recall criteria are vaguer and more amorphous, as the 

committee's own arguments demonstrate. Indeed, although the committee argues that it 

"fully intended to allege that each of the five allegations constitutes three separate 

grounds for recall,"74 for many of the factual allegations the applicability of each of the 

alleged grounds for recall is far from clear. 

And, looking at the committee's own theories about how the facts fit the 

grounds-which it has explained in its briefing but not in the application-the 

73 

74 

Plaintiffs Reply & Opp. at 23, 25. 

Plaintiffs Reply & Opp. at 26. 
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committee's position is unsustainable. For example, discussing Paragraph 2's 

allegations about political advertisements and mailers, the committee claims that it has 

"state[ d] a legally sufficient basis for recall under all three statutory grounds alleged in 

the application," arguing that "[t]he Governor's willingness to disregard the law 

demonstrates a lack of fitness for his position," and that "[n]ot knowing the 

requirements of the law evidences his incompetence."75 Neither of these explanations 

appears in the 200 words of the application. 

And, in fact, these two explanations are mutually exclusive: if the governor did 

not know the requirements of the law, he cannot also have shown a willingness to 

disregard the law. Thus, the committee's own explanation of how the allegations fulfill 

the statutory criteria demonstrates the need to include that explanation in the statement 

of grounds. Voters who must decide whether to recall an elected official need to 

understand the gravamen of the allegations against that official and might reasonably 

believe that a willingness to disregard the law would justify recall where a failure to 

understand it might not. Contrary to the committee's position, this kind of explanation is 

not self-evident from the face of the allegations and is essential to the recall process. 

So long as the Court applies the statutory criteria to require some kind of 

threshold level of consequence and connection between the facts and the grounds, even 

under the committee's preferred definitions, the application is inadequate. But the 

Division nevertheless offers the following comments about the committee's definitions. 

75 Plaintiff's Reply & Opp. at 32 (emphasis added). 
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1. Lack of fitness . 

The committee rejects the idea that lack of fitness refers to a lack of mental or 

physical ability to perform the governor's job duties, arguing that such a definition is 

unnecessary because "the Alaska Constitution provides a faster, easier, and more 

automatic way to remove a governor who is no longer physically or mentally capable of 

performing his or her duties," citing Article III, section 12 of the Alaska Constitution.76 

But the committee ignores both that the recall statutes apply to all state elected officials, 

not just to the governor, and also that despite the instruction of Article III, section 12 

that the "procedure for determining absence and disability shall be prescribed by law," 

in fact, the legislature has provided no procedure other than recall. 

But even if the Court is persuaded to adopt the committee's preferred definition 

of lack of fitness-"unsuitability for office demonstrated by specific facts related to the 

recall target's conduct in office"77-in order to avoid turning this ground into de facto 

political recall, the Court should require both specific facts related to the official's 

conduct in office and some explanation of how that conduct demonstrates the official's 

"unsuitability for office," unless the facts themselves clearly establish this. The 

committee's statement fails to do this and thus does not establish this ground for recall. 

76 Plaintiff's Reply & Opp. at 20, citing Alaska Const. art III, § 12, which states 
that "[ w ]henever for a period of six months, a governor has been continuously absent 
from office or has been unable to discharge the duties of his office by reason of mental 
or physical disability, the office shall be deemed vacant. The procedure for determining 
absence and vacancy shall be prescribed by law." 
77 Plaintiff's Reply & Opp. at 19. 
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2. Incompetence. 

In its Cross-Motion, the Division noted that in Coghill Judge Savell cited a 

statutory definition of "incompetence." In reply, the committee claims that Judge Savell 

rejected this statutory definition and instead "relied on Black's Law Dictionary, 

preferring its general conception of incompetence to the more specialized definition 

stated in the statute on dismissing a teacher for incompetence."78 But in fact, 

Judge Savell did not reject the standard for teachers at all. Rather, his opinion simply 

quotes both the statutory standard for teachers and Black's definition back-to-back 

without additional discussion. 79 More importantly, the committee fails to explain the 

substantive difference between its definition and the Division's. 

The committee claims that the Division's position is "that incompetence cannot 

be based on a single mistake, no matter how serious it was."80 But the Division did not 

argue this. Rather it pointed out that a single mistake would not qualify as incompetence 

under the committee's own definition of "lacking the qualities needed for effective 

action" or "unable to function properly."81 Although the committee may be right that 

incompetence can be demonstrated by a "[r]efusal to learn the rules that govern one's 

job," "a series of small mistakes," or "a single major mistake," the committee's 

application does not state facts that demonstrate this to be true here. 82 

78 

79 

80 

81 

Plaintiffs Reply & Opp. at 21. 

Coghill, 4FA-92-l 728CI at 19-20. 

Plaintiffs Reply & Opp. at 23. 

Division's Opp. & X-Mot. at 54. 
82 Compare Plaintiffs Reply & Opp. at 23 with Statement of Grounds, Exhibit 1. 
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3. Neglect of duty. 

The committee proposes that this Court define "neglect of duty" as the 

"nonperformance of a duty of office established by applicable law," but then 

immediately contradicts that definition by asserting that, actually, the duties need not 

even be "explicitly stated in a statute."83This effectively erases the requirement that the 

duty be "established by applicable law." As the Division pointed out in its opening 

brief, the committee's approach turns the definition into meaningless verbiage 

essentially allowing for de facto political recall under the guise of this "ground."84 

The committee has no real answer to this problem with its definition. Instead, it 

argues that the Court should ignore the rules of statutory construction that direct that the 

standard for recall of a state official-neglect of duties-be interpreted differently from 

the differently phrased municipal ground-failure to perform prescribed duties-

because there is no legislative history explaining why the Legislature employed 

different language. 85 But this has the legal standard backwards. A party asking the court 

"to give statutory language a meaning other than its plain meaning bears the burden of 

demonstrating that legislative history is contrary to the plain meaning. "86 The lack of 

legislative history explaining changes to the municipal statute is not a basis to argue that 

83 

84 

85 

Plaintiff's Reply & Opp. at 23. 

Division's Opp. & X-Mot. at 31. 

Plaintiff's Reply & Opp. at 24-25. 
86 Alaska Spine Center, LLC v. Mat-Su Valley Medical Center, LLC, 440 P.3d 176, 
182 (Alaska 2019). 

Recall Dunleavy v. SOA, Div. of Elections, et al. 
Reply ISO Cross Motion for Summary Judgment 

Case No. 3AN-19-10903 CI 
Page 27 of 36 

000601

EXC 000267



:1 

• • 
this Court should interpret different language as "essentially synonymous."87 This is 

particularly true in light of fact that the plain meaning of "neglect" incorporates a sense 

of consequence that is absent from the municipal standard, "failure to perform a 

prescribed duty." 

"Principles of statutory construction mandate that we assume the legislature 

meant to differentiate between two concepts when it used two different terms ... We 

assume the legislature used a different word because it meant a different thing."88 And 

although the committee claims that nothing in the use of the word "neglect" requires an 

allegation of harm or negative consequence, this is belied by common understanding of 

the word. 89 Indeed, the committee's own hypothetical examples of the usage of neglect 

contain language identifying the negative consequence, demonstrating how inherent the 

notion of harm is to the understanding of neglect: "I neglected to watch the time and I 

missed my appointment," and "I got a speeding ticket because I neglected to notice that 

the speed limit changed."90 These negative consequences may not be particularly 

significant, but they are an integral part of the factual statement. 

In contrast, the application's factual statements that allege a failure to do 

something omit the elucidation of consequence. So, for example, although the allegation 

that the governor refused to make a timely appointment to the Palmer superior court 

Plaintiffs Reply & Opp. at 25. 87 

88 

89 

90 

Alaska Spine Center, 440 P.3d at 182 (emphasis added). 

Plaintiffs Reply & Opp. at 25. 

Plaintiffs Reply & Opp. at 24-25. 
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appears to be the equivalent of "I neglected to watch the time" or "l neglected to notice 

that the speed limit had changed," the application does not identify any consequences of 

that action analogous with the missed appointment or the speeding ticket. 

Thus, the plain meaning of the word "neglect" includes an understanding that 

there is a negative consequence of the failure to do a specific thing. It is not, as the 

committee suggests, "an additional requirement,"91 but rather is an essential part of an 

allegation of neglect. And the committee's suggestion that it "is for the voters to decide 

if the neglect warrants removal from office," ignores both the role of the Division and 

this Court in determining whether the alleged facts actually constitute "neglect" in the 

first place; and the reality that in this case, because the application fails to allege 

negative consequences for the governor's failure to act, the voters will have no facts 

before them to help them make that judgment. 

C. Recall Dunleavy's application is facially invalid. 

1. Judicial appointment. 

In its Cross-Motion, the Division argued that although the committee's first 

allegation-that the governor violated Alaska law by refusing to appoint a judge within 

45 days-was factually particular, the allegation did not indicate why this amounts to 

neglect, unfitness for office, or incompetence.92 It pointed out that a technical but 

harmless violation of the law does not meet any meaningful definition of these criteria. 

91 Plaintiffs Reply & Opp. at 25. 
92 Division's Opp. & X-Mot. at 34-41. 
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In response, the committee characterizes the Division's position as claiming that 

the judicial appointment law "is not very important."93 It argues that the governor 

intentionally refused to appoint by the deadline, and it argues that Alaska law does not 

require that the alleged facts caused any harm, but that regardless, the governor's refusal 

to appoint was an abuse of power and an effort to inject political considerations into the 

judicial appointment process.94 

First, the Division does not take the position that the judicial appointment law is 

unimportant. Its position is that Alaska's recall law requires that each allegation state 

facts with particularity so that the Division and the court can determine if it makes out a 

prima facie claim for one of the statutory criteria, and if it does, so that voters can see 

why, if the allegations are true, the official has met the threshold for recall in Alaska. 

Second, if an allegation by its very nature does not clearly constitute one of the 

four criteria, then it should explain why it does. Sometimes a factual allegation will 

clearly indicate how one of the statutory criteria is implicated without explanation. For 

example, an allegation that an elected official took money in exchange for a vote on a 

bill is clearly corruption; an allegation that an elected official is in the hospital 

indefinitely on life support is clearly lack of fitness; an allegation that a legislator is 

working daily at a job in Anchorage while consistently absent from the legislative 

session clearly shows neglect of duties. But not all allegations so clearly implicate one 

93 

94 

Plaintiffs Reply & Opp. at 27. 

Plaintiffs Reply & Opp. at 29. 
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of the statutory criteria, and in those cases, unless the allegation states a reason why the 

facts add up to one of the recall bases, it will not make out a prima facie case. 

A late judicial appointment does not, by itself, state a prima facie case for 

"unsuitability for office"95 or "not [being] legally qualified"96-the committee's own 

definitions for lack of fitness and incompetence, respectively. And the committee's 

definition of neglect of duty is so broad that nearly any failure to perform a function of 

the job, however technical or ministerial, will suffice, a position that is incompatible 

with a middle-ground for-cause recall scheme. Under a for-cause scheme, the criteria 

must at least require an allegation that meets some minimal threshold of impact either 

explicitly or implicitly. For example, a public board improperly meeting in executive 

session deprives the public of its opportunity to know what the board is discussing and 

deciding-an impact that is apparent on the face of the allegation. But here the mere 

failure-intentional or not-to meet an appointment deadline does not carry self-evident 

consequences that constitute a meaningful neglect of duties. 

The committee argues that the late appointment has an "implication of harm" that 

is "clear": abuse of power and an effort to inject political considerations into the judicial 

appointment process.97 But these "implications of harm" are not self-evident from a late 

judicial appointment and are not even actual harms. "Abuse of power" is simply a legal 

characterization, not a concrete consequence. And the charge that the governor was 

95 

96 

97 

Plaintiff's Motion at 7-8. 

Plaintiff's Motion at 9-10. 

Plaintiff's Reply & Opp. at 29. 
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trying to inject political considerations into the judicial appointment process is a factual 

allegation that is not included in the committee's statement of grounds, not a self-

evident consequence of the late appointment. 

Without either a stated or self-evident connection to one of the criteria, the 

committee's first allegation simply does not state a claim under any of them. Based on 

the statement alone, the Division could not find that it is legally sufficient to meet 

Alaska's standards for recall. 

2. Political advertisements. 

The Division argued in its Cross-Motion that the committee's second 

allegation-that the governor unlawfully used state money to purchase 

advertisements and mailers for partisan purposes-lacks the necessary 

particularity.98 In reply, the committee argues that this allegation gives the 

governor notice of a basis for recall: "the use of state funds for partisan 

campaigning."99 And the committee argues that the governor can deny in his 

rebuttal that he violated the law. 100 But the voters are supposed to be the 

factfinders in a recall contest, 101 and the voters will require more than conclusory 

allegations and denials in order to make their decision. As in Coghill, this kind of 

conclusory statement provides "insufficient facts to ... permit the voters to 

98 

99 

100 

Division's Opp. & X-Mot. at 41. 

Plaintiffs Reply & Opp. at 30. 

Plaintiffs Reply & Opp. at 30. 
101 Meiners, 687 P2.d at 300 n.18 ("We emphasize that it is not our role, but rather 
that of the voters, to assess the truth or falsity of the allegations in the petition.") 
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determine the truth of the charge."102 

The committee is wrong to assert that this case is different from von 

Stauffenberg, Citizens, and Coghill "because spending state money on partisan 

advertising and mailers is never legal." 103 In fact, the statute that generally prohibits this 

also carves out an exception for money spent for a public purpose. 104 As a result, even if 

the Court agrees that the characterization of the statements in the mailers and 

advertisements as "partisan" is a factual description rather than a legal conclusion-and 

therefore is part of the allegation that must be assumed to be true-that allegation is not 

by itself legally sufficient to establish a violation of the Executive Branch Ethics Act. 

The committee must also allege that there was no public purpose to bring it within the 

exception laid out in AS 39.52.120(b)(6)(B). As in von Stauffenberg, the allegation does 

not contain sufficient facts to establish the statutory violation. 105 

In any event, "partisan" is a legal characterization defined by statute. 106 It is 

similar to the allegation in the Coghill case that Coghill had accused recall staff of 

"criminal activity" 107 The court did not accept the characterization of "criminal activity" 

102 Coghill, 4FA-92-l 728CI at 24. 
103 Plaintiffs Reply & Opp. at 31. 
104 AS 39.52.120(b)(6)(B) ("[I]n this paragraph, 'for partisan purposes' ... does not 
include having the intent to benefit the public at large through the normal performance 
of official duties."). 
105 Von Stauffenberg, 903 P.2d at 1057. 
106 See AS 39.52.120(b)(6). The committee recognizes this, citing this statute as 
evidence that '"partisan' has a clear definition in the context in which the word is used." 
Plaintiffs Reply & Opp. at 33, n.89. 
107 Coghill, 4FA-92-l 728CI at 23. 
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as a fact assumed to be true; it rejected it because "neither the Court, Coghill, or the 

voters [were] told what criminal activity was the subject of the accusation." 108 

Finally, the committee impliedly argues that it should not be held to a meaningful 

standard of factual particularity because it was limited to 200 words. 109 But this ignores 

the fact that the governor also is limited to 200 words for his rebuttal, and that under the 

committee's view, he would have to particularly identify the mailers and advertisements 

as part of his statement in order to have a fair opportunity to rebut the allegations. 

3. Paragraph 3 of the application lacks sufficient factual 
particularity. 

The committee's entire argument for the factual sufficiency of Paragraph 3-the 

line-item veto allegations-relies on inclusion of the text from the cited references, text 

that was not included in the 200 words of the statement of grounds and that if the Court 

nevertheless takes to be part of the statement would push the statement well over the 

200-word limit. Although the committee suggests in a footnote that the Court can take 

judicial notice of the referenced OMB Change Record Detail under Evidence Rule 

201 ( d) because it is a public record, the rules of evidence are not applicable to this 

Court's review. As the parties agree, this Court is not engaged in fact-finding; it is 

engaged in a review of the factual and legal sufficiency of the statement of grounds 

included in the recall application. Voters are the ultimate fact-finders, and cannot, 

individually and spread all over Alaska, take judicial notice of references cited in the 

108 Id. 
109 Plaintiffs Reply & Opp. at 30. 
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statement posted on the wall. Judicially noticeable facts that are not included in the 

application are no more relevant than any other fact not included in the application. 

Because the Court may not consider anything outside of the application, the 

allegations in Paragraph 3 of the statement of grounds are plainly deficient. The 

committee does not even try to argue otherwise. 

4. Paragraph 4 application does not allege facts that are sufficient 
to subject the governor to recall under any of the criteria. 

In response to the committee's claim that the governor's mistaken, but corrected, 

veto of Medicaid funds is grounds for recall, the Division argued that the allegation that 

he made this single mistake does not constitute lack of fitness, neglect of duties, or 

incompetence. 110 In response, the committee simply reiterates that this allegation is 

legally sufficient to state a ground for recall, based on its stance that a mistake with no 

harmful consequences can be outrageous enough that the voters could find it to amount 

to lack of fitness, neglect of duties, or incompetence. 111 Perhaps for some mistakes that 

is true, but unless the nature of the mistake makes evident how it meets the definition of 

one of those criteria-as discussed above in relation to the judicial appointment 

allegation-the stated ground must explain this. 112 Otherwise, the Division, the court, 

and the voters will not be able to determine that it is a lawful ground for recall under 

Alaska's law. Because Paragraph 4 of the statement of grounds implicitly concedes that 

110 

11 l 

112 

Division's Opp. & X-Mot. at 53-57. 

Plaintiff's Reply & Opp. at 40. 

See section C. l, supra. 
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the mistake was corrected, it does not explain why it meets any of the grounds for recall 

and thus is legally insufficient. 

III. CONCLUSION 

For the reasons stated above and in its Cross-Motion, the Court should grant the 

State's Motion for Summary Judgment and deny the committee's motion. 

DATED January 8, 2020. 

KEVIN G. CLARKSON 
ATTORNEY GENERAL 

By: \4A.~ 
Margaret Paton-Walsh 
Assistant Attorney General 
Alaska Bar No. 0411074 
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IN THE SUPERIOR COURT FOR THE STATE OF ALASKA 
THIRD JUDICIAL DISTRICT AT ANCHORAGE 

RECALL DUNLEAVY, an 
unincorporated association, , 

Plaintiff, 

v. 

STA TE of ALASKA, DIVISION OF 
ELECTIONS, and GAIL FENUMIAI, 
DIRECTOR, ST ATE OF ALASKA 
DIVISION OF ELECTIONS, 

Defendants, 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

~~~~~~~~~~~~~~~) 
) ST AND TALL WITH MIKE, an 

independent expenditure group, ) 
) 

Intervenor. ) 
~~~~~~~~~~~~~~· 

~ 
DEFENDANTS' REPLY IN SUPPORT OF MOTION TO STRIKE 

The defendants have moved this Court to strike from the record numerous 

exhibits attached by the plaintiff to its motion for summary judgment, because none of 

those materials were included in the application that was submitted to the Division of 

Elections, and they are therefore not properly part of the Court's review of the 

Division's decision not to certify the recall application because it was not substantially 

in the required form. 

In response, Recall Dunleavy expressly concedes that this Court "should evaluate 

the 'four comers' of the recall application when determining its legal sufficiency." 

[Opp. at 2] Nevertheless, the committee asserts that the defendants' motion is 

"puzzling" because it explained in its motion for summary judgment that its exhibits 
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were "offered not to modify or supersede the words of the recall application, but only to 

provide context to help the court assess the legal issues presented." [2] It then likens the 

current proceeding to "standard summary judgment motion practice, which commonly 

includes references to facts that are not material to the resolution of the motion, but are 

relevant," [Opp. at 2] and suggests in a footnote that the submission of these exhibits "is 

also consistent with ... Evidence Rule 201, which allows a court to take judicial notice 

of a 'fact not subject to reasonable dispute ... "' [Opp. at 2, n. 5] 

But this is not "standard summary judgment motion practice." [Opp. at 2] This 

Court is not tasked with determining whether there are genuine disputes of material fact. 

And Alaska's recall law does not provide for a fact-finding trial. As this Court noted on 

November 14, 2019, its task is "more along the lines of an administrative appeal than 

anything else." 1 The Court's review is of the application that was submitted to the 

Division of Elections. Nothing else is appropriately included in the record. Because the 

committee's exhibits were not part of the 200-word statement of grounds, they should 

be stricken from the record. 

ARGUMENT 

The committee argues first that the materials identified in a paragraph of 

references at the end of the statement of grounds should not be stricken "[b ]ecause 

Governor Dunleavy was explicitly provided these references," and therefore, "this court 

cannot ignore them." [Opp. at 5] But the committee is wrong for two reasons. First, the 

Audio, November 14, 2019 hearing at 11 :01 :35-11.02:00 a.m. 

Recall Dunleavy v. SOA, Div. of EleCtions, et al. 
Reply ISO Motion to Strike 

Case No. 3AN-19-10903 CI 
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documents referred to in this paragraph were not submitted to the Division of Elections 

along with the application and thus they are not part of the application that was 

reviewed. The statement of grounds includes only the words identifying these 

documents not the documents themselves. And although the committee asserts that the 

governor was "provided these references," that is irrelevant. Contrary to the 

committee's apparent belief-as expressed at length in its Reply and Opposition-this 

Court is not tasked with evaluating or attempting to decide what the governor knows or 

understands about the committee's reasons for pursuing his recall. This Court's task is 

to review the determination made by the Director of the Division of Elections, based on 

the contents of the application. 2 

Second, if the documents themselves are to be considered part of the statement of 

grounds, then the statement is not substantially in the required form because it is far in 

excess of the 200-word limit. It cannot be that recall sponsors can evade the 200-word 

limit through the simple expedient of citing other documents. Such a rule makes a 

mockery of the statutory scheme.3 Moreover, the statutes do not provide either for the 

posting of referenced materials-of unknown and unlimited length under the 

committee's approach-at polling places for the information of voters or for the 

2 See AS 15.45.720. 
3 See Division's Opp. & X-Mot. at 8-12 and Division's Reply at 4-6. 
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targeted official to supplement his rebuttal in a similar fashion. 4 

Because the statement of grounds contains only the words referring to other 

documents and not the documents themselves, those documents are not properly before 

this Court and should be stricken. 

The committee next argues that its other exhibits should be considered because 

they "provide context helpful to determine whether the application gives sufficient 

notice to Governor Dunleavy." [Opp. at 6] The committee divides these additional 

exhibits into two categories-documents produced by the governor or the Governor's 

Office and other documents-but this distinction is unimportant because neither 

category is relevant to this Court's inquiry. 

In the committee's view, the governor "unquestionably has knowledge" of the 

documents produced by him or his office and therefore "this court can consider the 

documents as confirmation that he reasonably understands the allegations made in the 

recall application." [Opp. at 6] The other documents "are reasonably considered as 

context for what the Governor reasonably understands is at issue." [Opp. at 7] But this 

Court's review of the Division's determination does not require this Court to decide 

what the governor "reasonably understands the allegations" to be about. 

4 See AS 15 .45 .680 ("The director shall provide each election board ... with at 
least five copies of the statement of grounds for recall included in the application and at 
least five copies of the statement of not more than 200 words made by the official 
subject to recall in justification of the official's conduct in office ... The election board 
shall post at least one copy of the statements for and against recall in a conspicuous 
place in the polling place.") (Emphasis added). 

Recall Dunleavy v. SOA, Div. of Elections, et al. 
Reply ISO Motion to Strike 
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As explained in the State's Reply,5 contrary to the committee's arguments, the 

sufficiency of the statement of grounds does not tum on whether the allegations are 

particular enough to put the targeted official on notice of the basis for recall. Indeed, the 

Alaska Supreme Court has never suggested that the issue is "notice." In Meiners v. 

Bering Strait Sch. Dist., Court held that "[ t ]he purpose of the particularity requirement 

is to give the officeholder a fair opportunity to defend his conduct in a rebuttal limited 

to 200 words."6 Although the committee appears to have read this to mean only that the 

officeholder must understand what the allegations mean, such a cramped reading is 

untenable, not least because neither the Division nor a reviewing court is in a position to 

decide what a particular official may or may not understand from the words of the 

allegations, beyond what any reader might gather. Nor do the recall statutes provide for 

the superior court to take evidence-like the committee's exhibits-on this subject. 

Fairly read, Meiners directs that the statement of grounds must be sufficiently 

particular that the targeted official can meaningfully respond to the charges in less than 

200 words. At a minimum, this must mean that the charges are specific enough that the 

official does not need to spend some of his 200 words explaining what the allegation is 

so that he can rebut it. Thus, whether the governor "reasonably understands" what the 

allegations are about or not is not the issue before this Court and the committee's 

exhibits aimed at establishing "context" and the governor's "reasonabl[ e] 

5 See Division's Reply at 6-16. 
6 675 P.2d 287, 302 (Alaska 1984) (emphasis added). 
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understand[ing]" are irrelevant and should be stricken by the Court. 

Contrary to the committee's claims, there is no indication in van Staujfenberg v. 

Committee for Honest and Ethical School Board that the Alaska Supreme Court 

"specifically considered and relied on" extraneous information in deciding that the 

petition in that case was deficient. [Opp. at 8] Although the Court described the factual 

background for the recall effort, its analysis was focused squarely and solely on the 

language of the statement of grounds. 7 

Finally, the committee argues that Citizens for Ethical Government-in which 

Judge Stowers declined to consider extraneous materials in evaluating the sufficiency of 

a statement of grounds-is distinguishable from this case because there "[t]he recall 

proponents offered additional materials, essentially to supplement the recall application 

and supply missing facts to show illegal conduct," and here, allegedly, "Recall 

Dunleavy does not seek to rewrite its recall application because" the application "has 

articulated multiple legally sufficient grounds ... [and the] exhibits are not provided to 

change or supplement the actual petition language." [Opp. at 9-10] But this is not a 

reason to consider the committee's exhibits. To the contrary, the committee appears to 

be arguing that its exhibits do not add or change anything in the application. And if this 

is really the case, the Court need not hesitate to disregard these exhibits and focus only 

on the language of the statement of grounds included in the application. 

7 von Staujfenberg v. Comm. for Honest and Ethical Sch. Bd., 903 P.2d 1055, 
1059-1060 (discussing "paragraphs one and four" of the recall petition and finding them 
insufficient to make out grounds for recall). 
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,. ..... • 
CONCLUSION 

Because this Court's review is limited to the contents of the application, the 

Division respectfully requests that the Court strike documents referenced but not 

included in the statement of grounds. Similarly, because the Court is not tasked with 

deciding what the governor "reasonably understands" the statement of grounds to refer 

to, the Division asks the Court to strike the committee's other exhibits both because 

they were not part of the application under review and because they are not relevant to 

the issues before the Court. 

DATED January 8, 2020. 

KEVIN G. CLARKSON 
ATTORNEY GENERAL 

By: H.A-~-LR/ 
Margaret Paton-Walsh 
Assistant Attorney General 
Alaska Bar No. 0411074 
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IN THE SUPERIOR COURT FOR THE STATE OF ALASKA 
THIRD JUDICIAL DISTRICT AT ANCHORAGE 

RECALL DUNLEAVY, AN 
UNINCORPORATED ASSOCIATION, 

Plaintiff, 

v. 

STATE OF ALASKA, DIVISION OF 
ELECTIONS, AND GAIL FENUMIAI, 
DIVISION OF ELECTIONS, 

Defendant, 

STAND TALL WITH MIKE, an 
Independent expenditure group, 

Intervenor. 3AN-19-10903CI 

Order Re: 
I 
II 

Defendant's Motion to Strike ~ "\ 
Intervenor's Motion to Strike~\l 

Defendants State of Alaska, Division of Elections, and Gail Fenumiai, Division of 

Elections (DOE), and Intervenor Stand Tall With Mike (STWM) each filed a motion to 

strike: DOE moves to strike portions of the affidavit and supporting materials, and 

STWM moves to strike portions from 28 pages of the Plaintiffs Motion for Summary 

Judgment, 16 pages of the affidavit and their associated exhibits, and two paragraphs in 

the affidavit containing hearsay. Both DOE and STWM argue that Plaintiff Recall 

Dunleavy has attempted to defend its recall application with "extraneous factual 

material," and that this is improper because the court's review is limited to the 200 words 

in the recall petition. 

1 
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The Court GRANTS IN PART the DOE's and STWM's motions because the 

Court will not consider extraneous materials as evidence in its decision-making. 1 

However, the Court DENIES IN PART the motions to strike any portions of the affidavit, 

supporting materials and exhibits, or the motion itself to maintain a complete record.2 

IT IS SO ORDERED. ~ 

DA TED at Anchorage, Alaska thisq day of January, 2020. 

I certijj; that on _1_ January, 2020, a copy 
was mailed to: 

Superior Court Judge 

S·~~-.J£~...,: Sfu~· 
S.bJ.AM}[ !Acb-•. :;tl,./· m ~~~· 
Alison Sh/om, law Clerk C. ~~, m\;~. 

~ ~ (J crl 

1 See Meiners v. Bering Strait Sch. Dist., 687 P.2d 287, 300-10 n.18 (Alaska 1984). 
2 

The Court grants motions to strike only for "evidence or other items that should not be in the record." Carroll v. 
Carroll, 903 P.2d 579, 583 n.9 (Alaska 1995). 

2 
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IN THE SUPERIOR COURT FOR THE STATE OF ALASKA 

THIRD WDICIAL DISTRICT AT ANCHORAGE 

RECALL DUNLEAVY, an 
unincorporated association 

Plaintiff, 
vs. 

STATE OF ALASKA, DIVISION OF 
ELECTIONS, AND GAIL FENUMIAI, 
DIRECTOR, STATE OF ALASKA 
DIVISION OF ELECTIONS 

Defendants. 

STAND TALL WITH MIKE, an 
independent expenditure group 

Intervenor. 3AN-19-10903 CI 

Order Re: 
l Plaintiff's Motion for Summary Judgment 

II. Defendant's Cross-Motion for Summary Judgment 
Ill Intervenor's Cross-Motion for Summary Judgment 

Plaintiff moves for summary judgment on the grounds that its recall application 

states proper grounds. Defendants State of Alaska, Division of Elections and Gail 

Fenumiai, Director, State of Alaska Division of Elections (Defendant) and Intervenor 

Stand Tall with Mike (Intervenor) each filed cross-motions for summary judgment on the 

grounds that the 200-word statement of the grounds for recall is not factually and legally 

sufficient. All parties agree that a motion for summary judgment is the proper pr Jcedural 

vehicle for the court to render a judgment on the issues presented. There is no dispute 

about which words in the application the Director of Elections rendered an opinion; there 

only remains a legal analysis of whether the grounds as stated in the application meet the 

1 
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legal sufficiency required in AS 15.45.470-15.45.710. 

The Court does not decide whether the allegations are true or not- that is the job 

of the voters. Neither does the Court weigh the allegations to determine whether an 

allegation, even if true, is a reason why the voters should or should not recall an elected 

official. 

Background 

On September 5, 2019, a recall committee filed an application to recall Governor 

Michael J. Dunleavy. The application provides the following allegations as grounds for 

recall: 

Neglect of Duties, Incompetence, and/or Lack of Fitness, for the following 
actions: 
1. Governor Dunleavy violated Alaska law by refusing to appoint a 
judge to the Palmer Superior Court within 45 days of receiving 
nominations. 
2. Governor Dunleavy violated Alaska law and the Constitution, and 
misused state funds by unlawfully and without proper disclosure, 
authorizing and allowing the use of state funds for partisan purposes to 
purchase electronic advertisements and direct mailers making partisan 
statements about political opponents and supporters. 
3. Governor Dunleavy violated separation-of-powers by improperly 
using the line-item veto to: (a) attack the judiciary and the rule of law; and 
(b) preclude the legislature from upholding its constitutional Health, 
Education and Welfare responsibilities. 
4. Governor Dunleavy acted incompetently when he mistakenly vetoed 
approximately $18 million more than he told the legislature in official 
communications he intended to strike. Uncorrected, the error would cause 
the state to lose over $40 million in additional federal Medicaid funds. 

References: AS 22.10.100; Art. IX, sec. 6 of Alaska Constitution; AS 
39.52; AS 15.13, including .050, .090, .135, and .145; Legislative Council 
(31-LS1006); ch.1-2, FSSLA19; OMB Change Record Detail (Appellate 
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Courts, University, AHFC, Medicaid Services). 1 

The Defendant denied certification of the recall application because "the statement 

of grounds for recall are not factually and legally sufficient for purposes of certification," 

but the Director found that the application met all other requirements of the statutes. 2 

Plaintiff brought this case to challenge the decision.3 

Standard of Review 

Summary judgment is appropriate when there are no genuine issues of material 

fact, and the case can be decided as a matter of law.4 When reviewing the legal 

sufficiency of allegations in recall petitions, the court's approach is that of a motion to 

dismiss for failure to state a claim, and the court must construe the application liberally 

and accept the allegations as true. 5 Courts apply an "independent judgment" standard to 

issues of law and do not defer to the Director of Elections' decision. 6 

The Court will decide whether each allegation, if taken as true, supports one or 

more of the grounds provided by the Legislature. 7 The Court will review whether the law 

1 "These references include: (I) the judicial appointment statute which Governor Dunleavy refused to follow; (2) a 
constitutional provision and statutes relating to Governor Dunleavy's unlawful partisan mailers and electronic 
advertisements, along with a specific related legislative legal opinion; (3) Governor Dunleavy's own explanation of 
his appellate court line-item veto; ( 4) Governor Dunleavy' s June 28, 2019 vetoes, along with specific examples of 
their impacts on the health, education, and welfare of Alaskans; and (5) Governor Dunleavy's mistaken veto of 
Medicaid funds, and an explanation of his intended veto that shows his error." Pl.'s Reply in Supp. of Mot. for 
Summ. J. and Opp'n to Defs.'s and lnterv.'s Cross-Mot. for Summ. J.s. 
2 Gail Fenumiai letter to Joe Usibelli Sr. on November 4, 2019 (denying certification for recall). 
3 The DOE denied certification of the recall application on November 4, 2019 "solely because the statement of 
grounds did not comply with the statutory requirements." Opp'n to Pl.'s Mot. for Summ. J. and Cross Mot. for 
Summ. J. n 15. 
4 See Christensen v. Alaska Sales & Serv., Inc., 335 P.3d 514, 516-21(Alaska2014). 
5 See von Stauffenberg v. Comm. for Honest & Ethical Sch. Bd., 903 P.2d 1055, 1059 (Alaska 1995) (taking "the 
facts alleged in the first and fourth paragraphs as true and determine whether such facts constitute a prima facie 
showing of misconduct in office or failure to perform prescribed duties") (internal citations omitted). 
6 See Wielechowski v. State, 403 P.3d 1141, 1146 (Alaska 2017). 
7 See AS 15.45.570. 
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actually prohibits the alleged conduct. 8 To determine particularity and notice, the Court 

limited its review to the 200 words in the Plaintiffs application. The Court considered 

and discussed the Plaintiffs factual theories for each allegation only to provide context to 

the reader. 

It is the Legislature's role, not the judiciary's, "to prescribe both the procedures 

and the grounds for recall. The political nature of the recall makes the legislative 

process, rather than judicial statutory interpretation, the preferable means of striking the 

balances necessary to give effect to the Constitutional command that elected officers shall 

be subject to recall. "9 Voters are the trier of fact, and "make their decision in light of the 

charges and rebuttals." 10 

Discussion 

I. Applying the Particularity Requirement 

Article XI of Section 8 of the Alaska Constitution states, 

All elected officials in the State, except judicial officers, are subject to 
recall by the voters of the State or political subdivision from which elected. 
Procedures and grounds for recall shall be prescribed by the Legislature. 

The Alaska Legislature enacted AS 15.45.470-.700 and AS 29.26. 28-.360 to prescribe 

the specific processes to recall state and municipal elected officials respectively. Though 

the specific grounds for recall are different for state versus municipal officers, the 

8 See von Stauffenberg, 903 P.2d at 1060. 
9 

Meiners v. Bering Strait Sch. Dist., 687 P.2d 287, 296 (Alaska 1984) ("Like the initiative and referendum, the 
recall process is fundamentally a part of the political process. The purposes of recall are therefore not well served if 
~0rtificial technical hurdles are unnecessarily created by the judiciary as parts of the process prescribed by ,;tatute"). 

Id. at 301. 
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requirement for particularity within 200 words is the same. 11 The Alaska Supreme Court 

in Meiners and von Stauffenberg held that when reviewing a recall application, the 

statutes should be construed liberally and the allegations accepted as true, so as t9 protect 

the right of the people to vote and express their will. 12 

The Alaska Supreme Court decided Meiners and von Stauffenberg in 1984 and 

1995 respectively. The Legislature re-visited the Title 15 recall statutes in 2000, 13 

2005, 14 and 2006, 15 but has neither rejected, explicitly or implicitly, the Alaska Supreme 

Court's interpretation of the recall statutes. 

This Court is obligated to faithfully interpret and apply the Alaska Constitution 

and the laws of this state as created by the Legislature. This Court declines the invitation 

of the Attorney General and the Intervenors to expand the holding of Meiners and von 

Stauffenberg contrary to the Legislature's implicit adoption of those holdings. Further, 

this Court declines to restrict the voters' right to affirmatively take action to admonish or 

disapprove of an elected official's conduct in office as voters have a right to do so 

through the initiation, referendum, and recall process. 

AS §15.45.550 provides bases of denial of certification. AS 15.45.500(2) requires 

that "the grounds for recall [be] described in particular in not more than 200 words" 

(emphasis added). The Alaska Supreme Court confirmed in both Meiners and von 

Stauffenberg that the particularity requirement is effectively a notice pleading standard 

11 Compare AS I 5.45.500(2) ("described in particular"), with AS 29.26.260(a)(3) ("stated with particularity"). 
12 See von Stauffenberg, 903 P.2d at 1057; Meiners, 687 P.2d at 291. 
13 See SLA 2000, ch. 21, § 59. 
14 See 1st Sp. Sess. 2005, ch. 2, § 46. 
15 See ch. 38, § 5, eff. May I 9, 2006. 
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with "[t]he purpose of ... giv[ing] the officeholder a fair opportunity to defend his 

conduct." 16 The standard for particularity is "whether a particular alleged act 'is not [so] 

impermissibly vague' that the official cannot respond." 17 

II. Interpreting the relevant grounds for recall 

There have been several Alaska Superior Court decisions that have defined the 

grounds for recall for state elected officials. AS 15.45.510 establishes four grounds for 

recall: (1) lack of fitness, (2) incompetence, (3) neglect of duties, or ( 4) corruption. 

Alaska Superior Court judges have consistently treated the Alaska Supreme Court's 

recall decisions regarding local officials to be controlling for recall applications of 

statewide officials. 18 

In Coghill, decided in 1993, the Court defined the term "incompetence." In Valley 

Resident, decided in 2004, the Court defined "lack of fitness" and "neglect of duties." In 

Citizens, decided in 2006, the Court defined "lack of fitness" in alignment with Valley 

Resident. 

As discussed previously, the Alaska Legislature affirmatively reviewed and made 

amendments within the Title 15 recall statutes, but did not make any changes to or define 

the recall grounds as stated in AS 15.45.510. This Court interprets the Legislature's 

silence post-decision in Coghill, Valley Residents, and Citizens as the Legislature's 

acceptance and approval of the definitions used by the courts. 

16 Meiners, 687 P.2d at 302. 
17 Id. 
18 See Coghill v. Rollins, Memorandum Decision, No. 4FA-92-1728CI (Alaska Super., 14, 1993) (Savell, J.); Valley 
Residents for a Citizen Legislature v. State, Order Regarding Pending Motions, No. 3AN-04-6827CI (Alaska Super., 
Aug. 24, 2004) (Gleason, J.) (Appendix B); Citizens for Ethical Government v. State, Transcript ofRecor<l, 3AN-
05-12133CI, at 5-6 (Stowers, J.). 
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1. Lack of fitness 

In Valley Residents, the court defined the statutory recall ground, "lack of fitness" 

as "unsuitability for office demonstrated by specific facts related to the recall target's 

conduct in office." 19 The target for recall, Senator Ogan allegedly promoted his 

employer in legislative committee through his voting, and failed to recognize an obvious 

conflict between his respective duties to his employer and to his constituents. The Court 

found that the stated ground for recall was legally sufficient because it alleged a violation 

of the Legislative Ethics Act. 

The definition applied by the Court in Valley Residents is logical and would give 

an elected official reasonable notice. This court finds that "suitability for office" can 

describe the person's ethical and moral fitness for the office. Including ethical and moral 

fitness is consistent with the oath of office every public officer must take - to faithfully 

discharge his duties. 20 

Defendant and Intervenor argue that "unsuitability for office" "is so vague and 

subjective that it would amount to the kind of purely political, no-cause-required recall 

that the constitutional delegates expressly rejected."21 While "unsuitability" is a broad 

term, when connected to specific conduct as alleged, it is sufficient to place the elected 

official on notice to defend against the allegations. 

Defendant's suggestion to define "lack of fitness" in terms of mental or physical 

19 
Valley Residents, Order Regarding Pending Motions, at *10; see also Citizens, Transcript of Record at 5-6, 3AN-

05-12133CI (Alaska Super. Jan. 4, 2006) (defining lack of fitness as "unsuitability for office demonstrated by 
specific facts related to the recall target's conduct in office") {Appendix C); Coghill, Memorandum Decision, No. 
4FA-92-1728 CI (Alaska Super. Sept. 14, 1993). 
20 

See also, Alaska Const. art. III, § 16 {"The governor shall be responsible for the faithful execution of the laws"). 
21 See Opp'n. to Pl.'s Mot. for Summ. J. and Cross Mot. for Summ. J. 28. 

7 

001023

EXC 000292



ability, as in Alaska's Business and Professions Code is problematic.22 "Recall 

applications are intended to be easy for laypeople to prepare without lawyer assistance."23 

Furthermore, there are other processes in place to remove a governor from office based 

on mental or physical ability.24 Last, the Legislature has declined to adopt the Business 

and Professions Code definition and this Court declines to further restrict the meaning of 

a definition that the Legislature has implicitly approved. 

This Court will apply the "lack of fitness" definition applied in the Valley 

Residents decision and accepted by the Legislature. The Court considers an official's 

ethical and moral fitness to fall within the term "suitability." 

2. Incompetence 

In Coghill v Rollins, the Court defined "incompetence" in Title 15 as "lack of 

[the] ability to perform the official's required duties." 25 Lieutenant Governor Coghill 

was alleged to be unfamiliar with Alaska's election code despite overseeing elections, 

and therefore the Court concluded that the allegation of incompetence was legally 

sufficient.26 On a moot appeal, the Alaska Supreme Court declined to address the 

definition of "incompetence." 

Defendant and Intervenor suggested additional requirements of harm or multiple 

acts. That type of information, while relevant, goes to the weight of the evidence rather 

22 See Att'y Gen. Clarkson Op. at 15-16 (Exhibit 2). 
23 See Meiners, 687 P.2d at 301. 
24 

See, e.g., Alaska Constitution Art. Ill, sec. 12 ("Whenever for a period of six months, a governor has been ... 
unable to discharge the duties of his office by reason of mental or physical disability, the office shall be d~emed 
vacant"). 
25 

Coghill, Memorandum Decision, 4FA-92-0l 728Cl, at 21 (Alaska Super. Sept. 14, 1993) (Appendix D). 
26 Id. at 22. 
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than to clarify whether the official, as measured by his/her act or inaction, lacked the 

ability required. If an official is alleged to have failed to perform a duty or has d?ne so 

poorly, the nature of the failure or the quality of the work is up to the voters to weigh. 

Additionally, in Coghill, the mere allegation that Lieutenant Governor was unfamiliar 

with the law he was charged with administering was adequate to establish a ground for 

recall due to incompetence. 27 In other words, harm was not required to show 

incompetence. 

The Court declines to expand or restrict the definition of "incompetence" when the 

Legislature has declined to do so. The Court will apply the same definition as used in the 

Coghill decision. 

3. Neglect of duty 

In Valley Residents, the Court defined "neglect of duty" as "the nonperformance 

of a duty of office established by applicable law."28 

In this case, Defendant compared "neglect of duty" to the concept of 

'.'nonfeasance," which Minnesota, Virginia, and Washington have defined to require an 

intentional act.29 Defendant compared neglect of duty to violating one's oath of office.30 

Additionally, Defendant distinguished between trivial and non-trivial errors and 

omissions. 31 While these arguments are reasonable, this Court does not have the 

27 Id. at 24-25. 
28 Valley Residents, Order Regarding Pending Motions, at 9. 
29 See,~. No. AGO No. 2019200686, 2019 WL 5866609, at *7 (Alaska A.G. Nov. 4, 2019) (citing MN ST§ 
211C.O1 (2); In re Proposed Petition to Recall Hatch, 628 N. W .2d 125, 128 (Minn. 2001 ); Chandler v. Otto, 693 
P.2d 71, 73-74 (Wash. 1984); Warren v. Commonwealth, 118 S.E.2d 125, 126 (Va. 1923)). 
30 See id. 
31 See 14. 
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discretion to create a more stringent definition than has already been used by the courts, 

and the Legislature has accepted. As Plaintiff suggests, "it is up to the voters to decide 

whether a particular failure to act constitutes neglect of duty sufficient to warrant removal 

from office."32 

This Court will use the definition of "neglect of duties" as applied in the Valley 

Residents decision and not rejected by the Legislature. 

III. Which, if any, of the five allegations are sufficient to go to a vote? 

Plaintiff argues three grounds for recall: (1) lack of fitness, (2) incompetence, and 

(3) neglect of duties.33 The grounds for recall that are sufficient "must be set forth on the 

ballot in full, as contained in the petition, without revision."34 

1. Allegation: "Governor Dunleavy violated Alaska law by refusing to 

appoint a judge to the Palmer Superior Court within 45 days of receiving 

nominations." 

The Constitution states: "The governor shall fill any vacancy in an office of ... 

superior court judge by appointing one of two or more persons nominated by the judicial 

council."35 AS 22.10.100 codifies this duty and provides: "The governor shall ... 

appoint a successor to fill an impending vacancy in the office of superior court judge 

within 45 days after receiving nominations from the judicial council."36 The Governor 

has discretion over whom, but not whether to appoint a new judge, nor does the Governor 

32 Pl.'s Mot. for Summ. J. 12. 
33 The Supreme Court of Alaska has not yet defined these grounds. 
34 Meiners, 687 P.2d at 303. 
35 Alaska Const. art. IV,§ 5. 
36 AS 22.10.IOO(a). 
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have the discretion to exceed the 45 day deadline. 

Plaintiff alleges that Governor Dunleavy failed to fill a judiciary seat in Palmer 

Superior Court within the 45 days prescribed by law.37 

Governor Dunleavy had a legal duty to select a candidate within the time 

prescribed by the Legislature. If the allegations are true, his failure to select a candidate 

by the prescribed date could demonstrate to a voter that: he "lacks fitness" because he 

did not obey the law; that he is "incompetent" because he did not understand his duty to 

conduct his due diligence on the candidates or process before the expiration of the 

statutory deadlines; and/or that he "neglected his duty" because he failed to appoint a new 

judge within the time given by statute. This allegation is legally sufficient. 

2. Allegation: "Governor Dunleavy violated Alaska law and the 

Constitution, and misused state funds by unlawfully and without proper 

disclosure, authorizing and allowing the use of state funds for partisan 

purposes to purchase electronic advertisements and direct mailers making 

partisan statements aqout political opponents and supporters." 

Plaintiff alleges that Governor Dunleavy allowed the use of state funds for partisan 

purposes to purchase electronic advertisements and direct mailers.38 

37 The Plaintiff provided additional information within their briefing. The Alaska Judicial Council processed and 
vetted 13 applications for the positions and nominated three candidates. Those candidates' names were transmitted 
to Governor Dunleavy on February 4, 2019, thus giving the Governor until March 21, 2019 to select two of the three 
candidates. Governor Dunleavy allegedly appointed the final nominee to the position on April 17, 2019, 72 days 
after the Council forwarded its list of nominees. The Court does not rely on that information to determine 
particularity but does review that information to understand the Plaintiffs theory of their allegation. 
38 The Plaintiff provided additional information within their briefing. Plaintiff alleges that Governor Dunleavy has 
spent $18,902, $8, 173, and $3,312, of public funds on partisan advertising through three Face book pages entitled 
"Restore the PFD," "Repeal SB9 l ,"and "Cap Government Spending," respectively. These pages allegedly include 
advertisements that attack politicians who disagreed with Governor Dunleavy, support politicians that have favored 
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Plaintiff argues that Governor Dunleavy's conduct violated the Executive Branch 

Ethics Act, Alaska's campaign finance laws, and article IX, section 6 of the Alaska 

Constitution. AS 39.52.120(b) ("The Executive Branch Ethics Act") provides, in 

relevant part: 

A public officer may not ... 
use or authorize the use of state funds ... for partisan political purposes ... 
[I]n this paragraph, "for partisan political purposes" 

(A) means having the intent to differentially benefit or harm a 
(i) candidate or potential candidate for elective office; or 
(ii) political party or group; 

(B) but does not include having the intent to benefit the public 
interest at large through the normal performance of official duties. 

Plaintiff argues that Governor Dunleavy's actions constitute a violation of the 

Ethics Act because they were intended "to differentially benefit or harm" specific 

candidates, potential candidates, or political groups, instead of intending to "benefit the 

public interest at large. "39 

Alaska's campaign finance laws require: (1) a clear indication of who paid for a 

communication;40 (2) specific language distancing an independent group from a 

particular candidate;41 and (3) prior registration with APOC.42 

these campaigns, and promote Governor Dunleavy personally. Additionally, Governor Dunleavy's office has 
allegedly admitted to spending approximately $3,500 of public funds to print and distribute "campaign-style 
literature" supporting particular politicians who voted for positions that Governor Dunleavy favors, without 
disclosing who paid for them. The Court does not rely on that information to determine particularity but does 
review that information to understand the Plaintiffs theory of their allegation. 
39 See AS 39 .52. I 20(b )(6); see also Memorandum from Daniel C. Wayne, Legislative Counsel, Legislative Affairs 
Agency, Div. of Legal & Research Servs., to Rep. Zack Fields, at 4 (May 20, 2019) ("[T]he use of public funds for a 
partisan political purpose is unconstitutional, and therefore not a normal performance of official duties") (Exhibit 
13). 
40 AS 15.13.090(a). 
41 AS 15.13.135(b). 
42 AS 15.13.050(a). The Plaintiff provided additional fact allegetaions, considered by the Court only to understand 
the Plaintiffs theory of the allegation. Plaintiff argues that Governor Dunleavy's conduct violate Alaska's 
campaign finance laws because neither the mailers nor the Facebook ads clearly identified who paid for the 

12 

001028

EXC 000297



If the allegations are true, Governor Dunleavy's conduct could constitute a 

violation of the law, which would constitute neglect of duty. Ifhe understood the laws, 

and chose to ignore the laws, the act could establish a lack of fitness. On the other hand, 

if he did not intend to violate the law or did not understand the law, the allegations, if 

true, could establish his incompetence. The facts and conclusions, therefore, are left to 

the voters to decide. This allegation is legally sufficient. 

3. Allegations: "Governor Dunleavy violated separation-of-powers by 

improperly using the line-item veto to ... " 

i. "(a) attack the judiciary and the rule oflaw." 

The Constitution for the State of Alaska is divided into separate Articles for the 

Legislature, Executive and Judicial branches. Implicitly, this State recognizes the 

separation of powers doctrine. 43 The Alaska Supreme Court has relied upon the 

existence of that doctrine in making a number of holdings, which have resulted in 

protecting the authorities reserved for the Executive or Legislative branches.44 The 

Constitution grants the Judicial Branch all judicial powers, which necessarily includes 

interpreting the Alaska Constitution.45 

communications or stated that Governor Dunleavy was not acting on behalf of the candidate's campaign.· 
Additionally, Governor Dunleavy allegedly did not register with APOC in advance of distributing these 
communications. 
43 See,~. Bradner v. Hammond, 553 P.2d 1, 5 n.8 (Alaska 1976) (citing Myers v. United States, 272 U.S. 52 
(1926)) (prohibiting one branch "from encroaching upon and exercising the powers of another branch"). 
44 See.~. Pub. Def. Agency v. Superior Court, Third Judicial Dist., 534 P.2d 947, 951 (Alaska 1975) ("When an 
act is committed to executive discretion, the exercise of that discretion within constitutional bounds is not subject to 
the control or review of the courts. To interfere with that discretion would be a violation of the doctrine of separation 
of powers"); Rust v. State, 582 P.2d 134, 138 (Alaska 1978), on reh'g, 584 P.2d 38, n.11(Alaska1978) ("Since 
Article Ill concerns the executive branch, it can fairly be implied that this state does recognize the separation of 
powers doctrine"). 
45 Alaska Const. art. IV,§ I ("The judicial power of the State is vested in a supreme court, a superior court, and the 
courts established by the legislature"); see also ACLU v. Dunleavv, Order Denying Motion to Dismiss, 3AN-19-
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Article XII, Section 5 requires each public officer to take an oath of office. That 

oath requires the officer to support and defend the Constitution of the State of Alaska and 

to faithfully discharge their duties. 

Plaintiff alleges that after Governor Dunleavy prepared a proposed budget for FY 

2020, which he submitted to the Legislature, the Alaska Supreme Court issued its 

decision in State v. Planned Parenthood of the Great Northwest,46 which held 

unconstitutional a regulation and statute that limited the availability of Medicaid funding 

for medically necessary abortions. When Governor Dunleavy issued his line-item vetoes 

to the appropriations bill passed by the Legislature, he allegedly reduced the funding to 

the appellate courts to provide $334,700 less than he had originally proposed and that the 

Legislature had approved. If the allegation stopped here, the veto was within the 

Governor's discretion and, therefore, not a violation of his duties. As such, it could not 

be a grounds for recall.47 

However, Plaintiff further alleges that Governor Dunleavy explained his veto as 

reflecting his "oppos[ition] to State funded elective abortions ... The annual cost of 

elective abortions is reflected by this reduction."48 Plaintiff alleges that the veto message 

demonstrates an attempt by Governor Dunleavy to influence and undermine the judicial 

branch's independence. 

08349CI, at 8-10 (Alaska Super. Dec. 12, 2019) (ruling that courts may review executive vetoes for constitutional 
compliance and not necessarily dismiss on political question grounds"). 
46 436 P.3d 984 (Alaska 2019). 
47 See von Stauffenberg, 903 P.2d at 1060 ("elected officials cannot be recalled for legally exercising the discretion 
granted to them by law"). 
48 STATE OF ALASKA, OFFICE OF MGMT. & BUDGET, VETO CHANGE RECORD DETAILS at 122 (June 28, 2019) 
(Exhibit 14 ). 

14 

001030

EXC 000299



If the allegations are true, Governor Dunleavy breached his oath of office to 

defend the Constitution by attempting to infringe upon the powers reserved to the Judicial 

branch, thus constituting a neglect of duties. If true that Governor Dunleavy attempted to 

influence or undermine the independence of the judiciary, his actions could constitute a 

lack of fitness. Last, if Governor Dunleavy was unaware of his duty to not encroach 

upon the powers of another branch, that could constitute "incompetence." This allegation 

is legally sufficient. 

11. "(b) preclude the legislature from upholding its constitutional Health, 

Education and Welfare responsibilities." 

Plaintiff alleges that after the Legislature completed its annual budget process for 

FY 2020, Governor Dunleavy line-item vetoed approximately $440 million, on top of 

$270 million in cuts already included in the appropriations bill, for a total of 182 specific 

programs vetoed spanning health, education, and welfare. After failing to override 

Governor Dunleavy's vetoes in a 37-1 vote, the Legislature passed a new appropriations 

bill to restore most of the vetoed funds. Governor Dunleavy line-item vetoed the second 

appropriations bill by $220 million. 

The Alaska Constitution, unlike the United States Constitution, provides 

affirmative rights to its citizens in the areas ofhealth,49 education,50 and welfare. 51 The 

Alaska Supreme Court has not defined these rights, but has recognized that "the 

Legislatures do not have to fund or fully fund any program (except, possibly, 

49 Alaska Const. art. VII, § 4 ("The legislature shall provide for the promotion and protection of public health"). 
so Alaska Const. art. VII, § I ("The legislature shall by general law establish and maintain a system of public schools 
open to all children of the State"). 
si Alaska Const. art. VII,§ 5 ("The legislature shall provide for public welfare"). 
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constitutionally mandated programs)". 52 

Plaintiff argues that because the Legislature has a constitutional duty to provide 

for the health, education, and welfare of Alaska's citizens, the Governor cannot wield his 

veto power to preclude the Legislature from fulfilling that duty. Plaintiff argues that 

Governor Dunleavy went beyond the legitimate exercise of his veto power and breached 

his duty to respect the Legislature's role to fund core government services. Plaintiff 

argues that voters should decide the level of harm due to the incompetently reduced 

budgets. 

Governor Dunleavy has the Constitutional authority to veto bills passed by the 

Legislature.53 The Governor has broad discretion when exercising his line-item veto 

authority, but the Legislature always maintains the ability to override a Governor's 

veto. 54 As such, a Governor can never prevent the Legislature from fulfilling its 

Constitutional duties with his/her veto power. 55 This allegation, even if true, cannot 

establish grounds for recall based on a lack of fitness, incompetence, or neglect of duty. 

4. Allegation: "Governor Dunleavy acted incompetently when he 

mistakenly vetoed approximately $18 million more than he told the Legislature 

in official communications he intended to strike. Uncorrected, the error would 

cause the state to lose over $40 million in additional federal Medicaid funds." 

Plaintiff alleges that Governor Dunleavy vetoed significantly more Medicaid 

52 Simpson v. Murkowski, 129 P.3d 435, 447 (Alaska 2006). 
53 Alaska Const. Art. II, § 15 ("The Governor may veto bills passed by the Legislature. He may, by veto, strike or 
reduce items in appropriation bills. He shall return any vetoed bill, with a statement of his objections, to the house 
of origin"). 
54 See Alaska Const. Art. II, § 16. 
55 Opp'n. to Pl.'s Mot. for Summ. J. and Cross Mot. for Summ. J. 51. 
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funds than he intended. He allegedly intended to veto $27,004,500 of funding for adult 

dental benefits, but miscalculated due to his misunderstanding of the federal matching 

rate.56 He explained that he kept "$18,730,900 in [state] general funds that ... [he] never 

intended to be vetoed" in June 2019. 57 It is alleged that this mistake would have equated 

to roughly a $40 million loss of federal funds. 

A mistake can be a measure of competence. 58 Governor Dunleavy's alleged 

mistake, if true, could be interpreted as "incompetence." Voters have the right to weigh 

the seriousness and circumstances of the alleged mistake. 

Conclusion 

This decision best preserves the right of the voters. The Alaska Constitution gives 

the voters great power to act independently of their elected officials. Initiative and 

referendum powers allow the public to legislate and veto laws regardless of what the 

Legislature and Governor may say or want. Similarly, the recall process allows the 

voters to step in and replace an elected official before the end of their elected term. 

Defendant's and Intervenor's arguments have a basis in law and logic, but would 

significantly limit the recall power of the public as granted by the Legislature. This Court 

declines to usurp the authority vested in the Legislative branch by our Constitution to 

prescribe the recall process. If the Legislature determines that this Court's decision 

places too great of a burden on an elected official to defend their exercise of discretion as 

56 Calculations explained at Motion for Summary Judgment 50. 
57 

STATE OF ALASKA, OFFICE OF MGMT. & BUDGET, HB 2001 FY20 Post-Veto Change Record Detail at 27 (Aug. 
19, 2019) (Exhibit 18). 
58 

See also Meiners, 687 P.2d at 294 ("[T]here is no doctrine that 'substantial compliance' with the procedures is 
sufficient and that technical errors will be overlooked after-the-fact"). 
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.. • 
granted them by their office, it is the Legislature that has the authority to create more 

protective rules for elected officials, not the Court. 

This Court reverses the Director of Elections' decision to reject the recall 

application, except for allegation 3(b ), which shall be struck. The third allegation in the 

recall petition shall be changed to: "(3) Governor Dunleavy violated separation-of-

powers by improperly using the line-item veto to attack the judiciary and the rule of 

law."59 Each of the remaining allegations is legally sufficient and is stated with 

particularity such that the elected official can adequately respond to the allegations. 

The Director of Elections shall certify the remaining recall application pursuant 

to AS 15.45.540 and shall prepare the petitions as required by AS 15.45.560. The 

petitions shall be prepared and issued to the applicants no later than February 10, 2020, 

unless that date is stayed by the Alaska Supreme Court. 

Plaintiffs motion for summary judgment is granted in part and denied in part. 

Defendant's and Intervenor's cross-motions for summary judgment are denied in part and 

granted in part. 

IT IS SO ORDERED. 

4ih 
DATED at Anchorage, Alaska this_\_ day of January, 2020. 

I certify that on l / 14 / ZP 2..n a copy ~Uc-...-------~ · 
of the following was mailed/emailed to each (_rf '--
.of the following at their addresses of record. '- .......... ~ 
<).Dr~-;) ~j Sf:il~· ERICA.AARSETH 
S. ~~<{ J ~; M e~V-..4c~.: Superior Court Judge 

Admm1strat1ve Assistant <... ~~i fV\ ~' !._ . 
\»-~ ~-r-tJ-1 

59 The deletion of the "(a)" and replacing the semi-colon with a period do not change the meaning of the allegation. 
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IN THE SUPERIOR COURT FOR THE STATE OF ALASKA 

THIRD JUDICIAL DISTRICT AT ANCHORAGE 

RECALL DUNLEAVY, an 
unincorporated association, 

Plaintiff, 
V. 

STATE OF ALASKA, DIVISION OF 
ELECTIONS, and GAIL FENUMIAI, 
DIRECTOR, STATE OF ALASKA, 
DIVISION OF ELECTIONS, 

Defendants. 

STAND TALL WITH MIKE, an 
independent expenditure group, 

Intervenor. 

Case No. 3AN-19-10903 CI 

'¢1'1, ___---:7 
fl'~L JUDGMENT 

For the reasons set forth in the Order on Plaintiff's Motion for Summary 

Judgment and Defendants' Cross-Motion for Summary Judgment and Intervenor's 

Cross-Motion for Summary Judgment on January 14, 2020, final judgment is hereby 

entered for the Plaintiff as follows: 

1. Plaintiff's recall application 1s certified pursuant to AS 15.45.540, except for 

allegation 3(b ), which is struck. 

2. Plaintiff Recall Dunleavy is the prevailing party. __________ shall 

pay Plaintiff's fees and costs as followst' 
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!' 

a. Attorney's Fees 

Date Awarded: 

• 
$ ______ _ 

$ ______ _ 
~~~~~~~-

Judge: _________ _ 

b. Costs $ ______ _ 

Date Awarded: $ ______ _ 
~~~~~~~-

Clerk: 
~~~~~~~~~~~-

c. TOTAL JUDGMENT $ ______ _ 

d. Post-Judgment Interest Rate: 5.25 % 

DA TED this~ o~ 2020, at Anchorage, Alaska. 

CERTIFICATE OF SERYICEJr 
I hereby certify that on this ZI Clay of 
January 2020, a true and correct copy 
of the foregoing was sent to the following 
via hand delivery and e-mail: 

Margaret Paton-Walsh 
Attorney General's Office 
1031 W. 4th Avenue, Suite 200 
Anchorage, AK 9950 I 
margaret.paton-walsh@alaska.gov 

Craig Richards 
Law Office of Craig Richards 
810 N Street, Ste 100 
Anchorage, AK 99501 
crichards@alaskaprofessionalservices.com 

Brewster H. Jamieson 
Michael B. Baylous 
Lane Powell LLC 
1600 A Street, Ste 304 
Anchorage, AK 99501 
jamiesonb@lanepowell.com 
baylousm@lanepowell.com 

~-.~~ 
Brian Fontaine 

Final Judgment 

ERIC A. --s-ETH-- ----
SUPERIOR COURT JUDGE 

.·· ·"L 'J' i I J l '1 / 1<YZD a copy 
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Recall Dunleavy v. State of Alaska, Division of Elections 
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